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U.S. Customs Service 


General Notices 


TREASURY ADVISORY COMMITTEE ON COMMERCIAL 
OPERATIONS OF THE U.S. CUSTOMS SERVICE 


AGENCY: Departmental Offices, Treasury. 
ACTION: Notice of meeting. 


SUMMARY: This notice announces the date, time, and location for the 
quarterly meeting of the Treasury Advisory Committee on Commercial 


Operations (COAC), and the provisional agenda for consideration by 
the Committee. 


DATES: The next meeting of the Treasury Advisory Committee on 
Commercial Operations of the U.S. Customs Service will be held on 
Friday, June 15, 2001 at 9:00 a.m. at 740 15** Street, NW, Washington, 
DC. The duration of the meeting will be approximately four hours. 


FOR FURTHER INFORMATION CONTACT: Gordana S. Earp, Depu- 
ty Director, Tariff and Trade Affairs (Enforcement), Office of the Under 
Secretary (Enforcement), Telephone: (202) 622-0230. 

At this meeting, the Advisory Committee is expected to pursue the 
following agenda. The agenda may be modified prior to the meeting. 


Agenda: 
1) Merchandise Processing Fee (MPF) 
2) Report of the OR & R (Office of Rules & Regulation) Sub Commit- 
tee 
3) Report of the CAT (Compliance Assessment Team) Sub Committee 
4) Report of the Import Data & Customs entry Sub Committee 
5) Update on Other Customs Matters 


SUPPLEMENTARY INFORMATION: The meeting is open to the pub- 
lic; however, participation in the Committee’s deliberations is limited 
to Committee members, Customs and Treasury Department staff, and 
persons invited to attend the meeting for special presentations. A per- 
son other than an Advisory Committee member who wishes to attend 
the meeting should contact Theresa Manning at (202) 622-0220 or Hel- 
en Belt at (202) 622-0230 for pre-clearance. 


Dated: May 21, 2001. 


Timotny E. SKuD, 
Acting Deputy Assistant Secretary, 
Regulatory, Tariff, and Trade Enforcement. 
[Published in the Federal Register, May 25, 2001 (66 FR 28944)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 23, 2001. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 


Office of Regulations and Rulings. 


PROPOSED MODIFICATION OF RULING LETTER AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 
CLASSIFICATION OF CERTAIN CARRYING BAGS COMPOSED 
OF COTTON FIBERS AND COMPOSED OF MAN-MADE FIBERS 


AGENCY: U.S. Customs Service; Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 


letter and revocation of treatment relating to the classification of cer- 


tain carrying bags, respectively composed of cotton fibers and of man- 
made fibers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, 19 U.S.C. 
1625(c), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify one ruling relating to the tariff clas- 
sification, under the Harmonized Tariff Schedule of the United States 
Annotated (HTSUSA), of certain carrying bags, respectively composed 
of cotton fibers and of man-made fibers. Customs also proposes to re- 
voke any treatment previously accorded by it to substantially identical 
merchandise. Comments are invited on the correctness of the intended 
actions. 


DATE: Comments must be received on or before July 6, 2001. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Submitted comments may be inspected 
at the same location during regular business hours. 


FOR FURTHER INFORMATION CONTACT: J. Steven Jarreau, Tex- 
tile Classification Branch: (202) 927-1031. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, 19 U.S.C. $1484, the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930, 19 U.S.C. 1625(c)(1), 
as amended by section 623 of Title VI, this notice advises interested par- 
ties that Customs intends to modify one ruling relating to the tariff clas- 
sification of certain carrying bags of cotton and of man-made textile 
fibers. Although in this notice Customs is specifically referring to one 
New York Ruling Letter (NY), this notice covers any rulings on this 
merchandise which may exist but have not been specifically identified. 
Customs has undertaken reasonable efforts to search existing data- 
bases for rulings in addition to those identified. No further rulings have 
been found. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, which 
classified the merchandise contrary to this notice, should advise Cus- 
toms during this notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930, 19 U.S.C.1625 (c)(2), as amended by section 623 of 
Title VI, Customs intends to revoke any treatment previously accorded 
by Customs to substantially identical merchandise. This treatment 
may, among other reasons, be the result of the importer’s reliance on a 
ruling issued to a third party, Customs personnel applying a ruling ofa 
third party to importation of the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the HTSUSA. Any 
person involved with substantially identical merchandise should advise 
Customs during this notice period. An importer’s failure to advise Cus- 
toms of substantially identical merchandise or of a specific ruling not 
identified in this notice, may raise issues of reasonable care on the part 
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of the importers or their agents for importation of merchandise subse- 
quent to the effective date of the final decision on this notice. 

The Customs Service in NY C86606 (May 13, 1998) classified a cer- 
tain carrying bag, cylindrical in shape and measuring approximately 
five (5) inches in diameter and twenty-nine (29) inches in length in sub- 
heading 4202.92.9026, HTSUSA. New York Ruling Letter C86606 (May 
13, 1998) is set forth as “Attachment A” to this document. 

It is now Customs position that the carrying case of the dimensions 
previously addressed is properly classified in subheading 4202.92.1500, 
HTSUSA, when composed of cotton fibers, and in subheading 
4202.92.3031, HTSUSA, when composed of man-made fibers. Applying 
GRI 6 analysis at the eight digit level, subheadings 4202.92.15, HTSU- 
SA, and 4202.92.30, HTSUSA, which respectively provide for “Travel, 
sports and similar bags: With outer surface of textile materials: Of vege- 
table fibers and not of pile or tufted construction: Ofcotton” and “Trav- 
el, sports and similar bags: With outer surface of textile materials: 
Other” more specifically describe the “EASY SEAT” carrying cases 
than any other subheadings at the eight digit level. Subheading 
4202.92.90, HTSUSA, in particular, is a residual subheading which gen- 
erally provides for containers, such as binocular and camera cases, that 
are more specially shaped or internally fitted for particular contents. 
Proposed HQ 962576 modifying NY C86606 is set forth as “Attachment 
B” to this document. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs intends to modify NY 
C86606 and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in proposed HQ 962576. Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical merchandise. Before tak- 
ing this action, consideration will be given to any written comments 
timely received. 


Dated: May 17, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, May 13, 1998. 


CLA-2-41:RR:NC:3:341 C86606 
Category: Classification 
Tariff No. 4202.92.9026, 


9401.79.0005, and 9401.90.5000 
MR. FERNANDO TRUEBA 


A.A. CUSTOMS BROKERS 
9440 Viscount #104 
El Paso, TX 79925 


Re: The tariff classification of a folding chair, parts of a chair and a carrying case from 
Mexico. 


DEAR Mr. TRUEBA: 

In your letter dated March 23, 1998 you requested a classification ruling. The request is 
on behalf of Banjo LLC of El] Paso, Texas. 

The samples submitted consists of a folding chair manufactured of metal tubing and tex- 
tile canvas seat and backrest components and acarrying case of the same canvas material. 
You have indicated that the articles will either be imported together or in an unfinished 
condition. In the unfinished condition only the carrying case and the canvas seat parts of 
the chair will be imported with the parts packed in the case. The canvas material is de- 
scribed in accompanying literature as being of 1000 denier “Cordura” which is aman-made 
textile material. The carrying case is specially shaped and fitted to contain the specific met- 
al frame folding chair and is of a kind normally sold with such goods. It is of a long tubular 
shape similar to a carrying bag which is specially shaped and fitted to contain a tent and ofa 
kind normally sold containing a tent. It is suitable for long term use. The accompanying 
literature identifies the combination of the chair and case as the “EASY SEAT”. Although 
the literature submitted indicates the goods are products of the United States, your office 
has advised Customs, by telephone, that each will be a product of Mexico. 

When imported together, packed ready for retail sale, the “EASY SEAT” with canvas car- 
rying case will be classified within tariff number 9401.79.0005 which provides, in part, for 
seats (other than those of heading 9402) and parts thereof. The rate of duty will be 0.8 per- 
cent ad valorem. 

The canvas seat components, when imported in an unassembled condition with the can- 
vas carrying case, will be classified separate from each other. 

The canvas seat components will be classified in tariff number 9401.90.5000 which pro- 
vides, in part, for seats (other than those of heading 9402) and parts thereof, parts, other, 
other. The rate of duty will be 0.8 percent ad valorem. 

The carrying case of man-made textile materials will be classified within tariff number 
4202.92.9026 which provides, in part, for other containers, other, other, other, of man-made 
fibers. The duty rate is 19 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above shouid be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Kevin Gorman at 212-466-5893 
or Lawrence Mushinske at 212-466-5739. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 
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[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 


CLA-2 RR:CR:TE 962576 jsj 
Category: Classification 
Tariff No. 4202.92.1500, 


4202.92.3031, and 9401.90.5000 
Mr. ADOLFO SALDIVAR 


MR. FERNANDO TRUEBA 
A.A. CUSTOMS BROKERS 
6930 Market Avenue 
Suite H 6 

El Paso, TX 79917 


Re: Reconsideration and modification of NY C86606; “EASY SEAT” folding chair compo- 
nents; Textile seat bottom, backrest and carrying case; Subheadings 4202.92.1500, 
4202.92.3031 and 9401.90.5000, HTSUSA; General Rule of Interpretation 5(a). 


DEAR GENTLEMAN: 


The purpose of this ruling letter is to respond to your correspondence of September 11, 
1998 and January 14, 1999 requesting, on the behalf of your client Banjo, LLC, reconsider- 
ation of New York Ruling Letter (NY) C86606. 

The Customs Service was provided two samples and four pages of marketing literature. 
The first sample consists of an assembled “Easy Seat” chair. The assembled chair includes 
a folding tubular metal frame with plastic corner attachments, a textile chair seat bottom 
with four metal grommets, a textile chair backrest with foam padding and a textile carrying 
case. The second sample consists only of the textile chair seat bottom, backrest and carry- 
ing bag. The second sample did not include the tubular metal frame, nor was it in a condi- 
tion to be assembled. 

This reconsideration is being issued subsequent to a review of your previously addressed 
correspondence, as well as, your correspondence of October 27, 2000, an examination of the 
samples and a telephone conversation conducted with a member of my staff on July 27, 
2000. In accordance with the understanding of the Customs Service ascertained from your 
correspondence of September 11, 1998 and the telephone conversation of July 27, 2000, 
this reconsideration will only address that aspect of NY C86606 which classified the items 
included in sample two. This reconsideration will, therefore, only address the importation 
of the textile chair seat bottom, textile chair backrest and textile carrying case. 

This correspondence is also to advise you that NY C86606, as it relates to the classifica- 
tion of the “EASY SEAT” textile carrying case, is being modified. The analysis modify the 
classification of the carrying case in NY C86606 is addressed in this ruling letter. 


Facts: 


The articles at issue in this reconsideration are the textile components of the “EASY 
SEAT” chair included in the second sample. They include the textile chair seat bottom, the 
textile backrest and the textile carrying case. The Customs Service has been advised that 
the seat bottom, backrest and carrying bag for any particular chair will be composed of the 
same textile material. The material will be a fabric of canvas, cordura or vinyl] according to 
your correspondence. Correspondence of A.A. Customs Brokers, Oct. 27, 2000. This office 
understands your correspondence to indicate that the canvas textile material will be made 
of cotton fibers and the cordura and vinyl textile materials will be of man-made fibers. 

Customs has additionally been advised for the purposes of this ruling that the items will 
be imported together. 

The textile chair seat bottom measures nineteen (19) inches by nineteen (19) inches 
square. The sample is composed of a textile material of man-made fibers with sewn edges. It 
is the understanding of the Customs Service that the sample submitted is the beginning 
stage in the manufacture of the seat bottom. It is specifically noted that the sample does not 
have grommets or holes cut in the corners through which the metal frame may be extended 
and attached. 

The textile chair backrest measures five and one-half (5 4%) inches by nineteen (19) in- 
ches. It has interior foam padding that is three-fourths (%) of an inch thick. 
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The textile carrying case is cylindrical in shape and measures approximately five (5) 
inches in diameter and twenty-nine (29) inches in length. It has an adjustable carrying 
strap sewn onto the side of the bag. The strap is made of one-hundred (100) percent nylon 
webbing and is approximately one and one-half (1 12) inches wide. It has two plastic clips 
that enable the strap to be adjusted. A braided drawstring cord composed of one-hundred 
(100) percent polypropylene textile material secures the bag closed at the top. 


Issue: 


What is the classification pursuant to the Harmonized Tariff Schedule of the United 
States Annotated, of the textile chair seat bottom, textile chair backrest and textile carry- 
ing case, when imported together? 


Law and Analysis: 


The responsibility for interpreting and applying the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) rests with the U.S. Customs Service.! The Customs 
Service, in accordance with its legislative mandate, classifies imported merchandise pur- 
suant to the General Rules of Interpretation (GRI)?. 

General Rule of Interpretation 1 provides, in part, that classification decisions are to be 
“determined according to the terms of the headings and any relative section or chapter 
notes.” General Rule of Interpretation 1. Although GRI 1 further indicates that merchan- 
dise which can not be classified in accordance with the dictates of GRI 1 should be classified 
pursuant to the other General Rules of Interpretation in their sequential order, the Ex- 
planatory Notes (EN) “make it quite clear that the terms of the headings and any relative 
Section or Chapter Notes are paramount * * *.” Explanatory Note (V), General Rules for 
the Interpretation of the Harmonized System, General Rule of Interpretation 1. 

The Explanatory Notes constitute the World Customs Organization’s official inter- 
pretation of the Harmonized System at the international or four-digit level. See Joint Ex- 
planatory Statement supra note 1, at 549. They provide commentary and are generally 
indicative of the proper interpretation of the headings of the HTSUSA. Id. The EN, al- 
though a valuable interpretative reference, have not been enacted into law in the United 
States and are not, therefore, legally binding or dispositive of classification issues. See T.D. 
89-80, 54 Fed. Reg. 35127-28 (Aug. 23, 1989); Lonza, Inc. v. United States, 46 F. 3d 1098, 
1109 (Fed. Cir. 1995). 

Heading 9401 provides for the classification of “Seats (other than those of heading 9402), 
whether or not convertible into beds, and parts thereof.” Heading 9401, HTSUSA. The Ex- 
planatory Notes to heading 9401, HTSUSA, indicate that this heading is intended to pro- 
vide for the classification of a number of different types of seats, including “folding chairs,” 
as well as, for the classification of “identifiable parts of chairs.” Explanatory Note 94.01.A 
non-exhaustive listing of “identifiable parts of chairs” in EN 94.01 includes seat backs and 
seat bottoms. See Id. 

Although heading 9401, HTSUSA, provides for the classification of identifiable seat 
parts, only the seat back is a completed part. The issue that must be resolved through the 
application of GRI 2 with regards to the seat bottom is whether the seat bottom, which 
lacks holes or grommets, is sufficiently complete for the Customs Service to conclude that 
it possesses the “essential character” of a seat bottom. General Rule of Interpretation 2(a). 
General Rule of Interpretation 2(a) sets forth the classification principle that an incom- 
plete or unfinished article is classified as a complete or finished article, provided the article 
possesses the “essential character” of the completed or finished article at the time of entry. 
Id. 

It is the conclusion of the Customs Service that the “EASY SEAT” seat bottom is suffi- 
ciently complete that it possesses the “essential character” of a completed chair seat bot- 
tom. Jd. The seat bottom is, in the terms used by the Explanatory Notes, a “blank.” 
Explanatory Notes, General Rules for the Interpretation of the Harmonized System, Gener- 
al Rule of Interpretation 2(a) (Incomplete or unfinished articles). The seat bottom has the 
“essential shape * * * of the finished article or part” and may only be used, except in excep- 
tional cases, for completion into the finished article or part. Id. See generally HQ 964202 
(Oct. 25, 2000) (discussing GRI 2(a), blanks and semi-manufactures). 


1 See Joint Explanatory Statement of the Committee of Conference, H.R. Conf. Rep. No. 100-576, at 549 (1988) 
reprinted in 1988 U.S. Code Cong. and Adm. News 1547, 1582 [hereinafter Joint Explanatory Statement). 
2 See 19 U.S.C. 1202 (West 1999). 
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Classification of the chair seat bottom and seat back at the subheading level requires ref- 
erence to General Rule of Interpretation 6. General Rule of Interpretation 6 states that the 
principles of GRI 1 through GRI 5 should be applied when classifying articles at the sub- 
heading level and that only subheadings at the same level are comparable. See General Rule 
of Interpretation 6. 

The seat bottom and seat back, in accordance with GRI 6, are properly classified in sub- 
heading 9401.90.5000, HTSUSA. Subheading 9401.90.5000, HTSUSA, provides: 

9401 Seats (other than those of heading 9402), whether or not convertible 
into beds, and parts thereof: 
9401.90 Parts: 
Other: 
9401.90.5000 Other. 


Heading 4202, HTSUSA, provides for: 


Trunks, suitcases, vanity cases, attache cases, briefcases, school satchels, spectacle 
cases, binocular cases, camera cases, musical instrument cases, gun cases, holsters 
and similar containers; traveling bags, toiletry bags, knapsacks and backpacks, hand- 
bags, shopping bags, wallets, purses, map cases, cigarette cases, tobacco pouches, tool 
bags, sports bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers, of leather or of composition leather, of sheeting of plastics, of textile mate- 
rials, of vulcanized fiber, or of paperboard, or wholly of mainly covered with such mate- 
rials or with paper. 
The textile bag to be imported with the seat bottom and seat back, although not designated 
eo nomine (that is by name) in heading 4202, HTSUSA, is similar or ejusdem generis (of the 
same kind) with those containers enumerated in the second part of the heading. See gener- 
ally Totes v. United States ,69 F. 3d 495, 498 (Fed. Cir 1995) citing Sports Graphics v. United 
States, 24 F. 3d 1390, 1392 (Fed. Cir. 1994) (discussing the statutory construction of the 
rule of ejusdem generis ). The second part of heading 4202, HTSUSA, is that part which fol- 
lows the semicolon. The “EASY SEAT” carrying bag, in accordance with the Totes decision, 
is ejusdem generis with the items designated eo nomine in heading 4202, HTSUSA, because 


it is designed to organize, store, protect and carry the “EASY SEAT” chair. See Totes, Id. 
Completing the classification of the carrying case in accordance with GRI6, the carrying 
bag composed of cotton fibers is classified in subheading 4202.92.1500, HTSUSA, and the 
carrying bag composed of man-made fibers is classified in subheading 4202.92.3031, 
HTSUSA. Subheadings 4202.92.1500, HTSUSA, and 4202.92.3031, HTSUSA, provide for: 


4202 Trunks, suitcases, vanity cases, attache cases, briefcases, school satch- 


els, spectacle cases, binocular cases, camera cases, musical instrument 
cases, gun cases, holsters and similar containers; traveling bags, toilet- 
ry bags, knapsacks and backpacks, handbags, shopping bags, wallets, 
purses, map cases, cigarette cases, tobacco pouches, tool bags, sports 
bags, bottle cases, jewelry boxes, powder cases, cutlery cases and similar 
containers , of leather or of composition leather, of sheeting of plastics, of 
textile materials , of vulcanized fiber, or of paperboard, or wholly of main- 
ly covered with such materials or with paper: 
Other: 


With outer surface of sheeting of plastic or of textile materials: 
Travel, sports and similar bags: 
With outer surface of textile materials: 
Of vegetable fibers and not of pile or tufted 
construction: 
4202.92.1500 Of cotton. 


4202.92 


* * 


4202.92.30 Other: 
Other: 
Of man-made fibers: 
4202.92.3031 Other. (Emphasis added.) 

The “EASY SEAT” carrying case, which will be made of canvas, cordura or vinyl with a 
nylon carrying strap and a polypropylene braided drawstring, isa container similar to trav- 
el or sports bags composed of an outer surface of cotton or man-made textile material. This 
comports with Additional U.S. Note 1 to Chapter 42, HTSUSA, which defines “travel, 
sports and similar bags” to include bags “of a kind designed for carrying clothing and other 
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personal effects during travel * * *.” See Chapter 42, Additional U. S. Note 1. Although 
Additional U.S. Note 1 defines “travel, sports and similar bags” as bags “of a kind designed 
for carrying clothing and other personal effects during travel * * *.” the Customs Service 
has consistently interpreted the note to address bags suitable for carrying “clothing” and/ 
or “other personal effects.” It is the conclusion of the Customs Service that this interpreta- 

tion of the note most accurately achieves the intent of Congress. 

The Customs Service, in NY C86606, classified the textile carrying case in subheading 
4202.92.9026, HTSUSA. As addressed in the preceding paragraphs, it is the determination 
of Customs that the correct subheadings are subheading 4202.92.1500, HTSUSA, for those 
carrying cases composed of cotton fiber, and subheading 4202.92.3031, HTSUSA, for those 
carrying cases composed of man-made fibers. Applying GRI6 analysis at the eight digit lev- 
el, subheadings 4202.92.15, HTSUSA, and 4202.92.30, HTSUSA, which respectively pro- 
vide for “Travel, sports and similar bags: With outer surface of textile materials: Of 
vegetable fibers and not of pile or tufted construction: Of cotton” and “Travel, sports and 
similar bags: With outer surface of textile materials: Other” more specifically describe the 
“EASY SEAT” carrying cases than any other subheadings at the eight digit level. Subhead- 
ing 4202.92.90, HTSUSA, in particular, is a residual subheading which generally provides 
for containers, such as binocular and camera cases, that are more specially shaped or inter- 
nally fitted for particular contents. 

Classifying the “EASY SEAT” carrying case at the ten digit level, carrying cases made of 
canvas are classified in subheading 4202.92.1500, HTSUSA, and carrying cases made of 
cordura or vinyl are classified in subheading 4202.92.3031, HTSUSA. 

The importer’s customs broker suggests the “EASY SEAT” textile carrying case is prop- 
erly classified in subheading 6307.90.9989, HTSUSA. This office reviewed heading 6307, 
HTSUSA, and concludes in accordance with the dictates of GRI 1 that heading 4202, 
HTSUSA, more accurately describes the article than heading 6307, HTSUSA, which pro- 
vides for “Other made up articles, including dress patterns.” Heading 6307, HTSUSA. 

The importer’s broker additionally suggests that NY C86606 which classified the carry- 
ing case in heading 4202, HTSUSA, should be revoked based on HQ 961294 (June 17, 
1998). Headquarters Ruling Letter 961294 revoked NY C80418 (Oct. 20. 1997) and classi- 
fied a storage bag for a removable automobile hardtop in heading 6307, HTSUSA. The Cus- 
toms Service in HQ 961294 stated that the storage bag in issue was designed to protect and 
store, but was not principally designed to organize or carry the removable hardtop. 

It is the conclusion of this office that the storage bag in issue in HQ 961294 is not analo- 
gous to the “EASY SEAT” carrying case. The “EASY SEAT” carrying case sufficiently pos- 
sesses the four characteristics set forth in the Totes decision to make the carrying case 
similar or of the same kind of containers enumerated in heading 4202, HTSUSA. 

The Customs Service additionally reviewed General Rule of Interpretation 5(a) to deter- 
mine if the carrying case should be classified with the “EASY SEAT” textile seat bottom 
and textile backrest. General Rule of Interpretation 5(a) provides, in pertinent part: 


Camera cases, musical instrument cases, gun cases, drawing instrument cases, neck- 
lace cases and similar containers, specifically shaped or fitted to contain a specific ar- 
ticle or set of articles, suitable for long-term use and entered with the articles for which 
they are intended, shall be classified with such articles when of a kind normally sold 
therewith. (Emphasis added) General Rule of Interpretation 5(a). 


It is the decision of this office that GRI 5(a) is not applicable to the instant merchandise. 
General Rule of Interpretation 5(a) specifically mandates that in order for acontainer to be 
classified with the article which it is designed to carry, it must be entered with that article. 
See Id. The instant carrying case is designed to contain the “EASY SEAT” chair. The fac- 
tual circumstances presented to the Customs Service in this request for reconsideration 
specifically indicate that the carrying case is entered only with the textile seat bottom and 


the textile backrest. Since the carrying case will not be entered with the finished “EASY 
SEAT” chair, GRI 5(a) is not applicable. 


Holding 


New York Ruling Letter C86606 has been reconsidered and to the extent that it address- 
es the textile carrying case is MODIFIED. 

The “EASY SEAT” textile carrying case, whether imported separately or with the textile 
chair seat bottom and textile chair backrest, when composed of cotton fibers (canvas), is 


classified in subheading 4202.92.1500, HTSUSA. The General Column One Rate of Duty is 
six and six-tenths (6.6) percent, ad valorem. 
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The textile quota category for the carrying case of cotton fiber is 369. 

The “EASY SEAT” textile carrying case, whether imported separately or with the textile 
chair seat bottom and textile chair backrest, when composed of man-made fibers (cordura 
or vinyl), is classified in subheading 4202.92.3031, HTSUSA. The General Column One 
Rate of Duty is eighteen and three-tenths (18.3) percent, ad valorem. 

The textile quota category for the carrying case of man-made fibers is 670. 

New York Ruling Letter C86606, to the extent that it addresses the textile chair seat bot- 
tom and textile chair backrest, when imported together, is AFFIRMED. 

The textile seat bottom and the textile seat backrest are classified in subheading 
9401.90.5000, HTSUSA. The General Column One Rate of Duty is Free. 

It is recommended that Banjo contact its local Customs Service office prior to the im- 
portation of this merchandise to determine the current status of any restraints or require- 
ments due to the changeable nature of the statistical annotation, the ninth and tenth digits 
of the HTSUSA, and the restraint (quota/visa) categories applicable to textile merchan- 
dise. 

The designated textile and apparel category may be subdivided into parts. If subdivided, 
the quota and visa requirements applicable to the merchandise may be affected. It is recom- 
mended that Banjo review, close to the time of shipment, the Status Report On Current 
Import Quotas (Restraint Levels), since part categories are the result of international bi- 
lateral agreements and subject to frequent change. The Status Report is an internal is- 


suance of the U.S. Customs Service and is available for inspection at local Customs Service 
offices. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF A WOMEN’S FLEECE VEST 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and revocation of treat- 


ment relating to the classification of women’s fleece vest with fiberfil 
padding. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of a women’s fleece vest and revoking any treatment 
previously accorded by the Customs Service to substantially identical 
transactions. Notice of the proposed revocation was published in the 


CusTOMS BULLETIN of March 28, 2001, Vol. 35, No. 13. No comments 
were received. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 6, 2001. 


FOR FURTHER INFORMATION CONTACT: Mary Beth Goodman, 
Textile Classification Branch, 202-927-1368. 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice was pub- 
lished on March 28, 2001, in the CusToMs BULLETIN, Volume 35, Num- 
ber 13, proposing to revoke Port Decision F85019, dated April 25, 2000, 
pertaining to the tariff classification of a women’s fleece vest with fiber- 
fil padding under the Harmonized Tariff Schedule of the United States 
(HTSUS). No comments were received in reply to the notice. 

In PD F85019, dated April 25, 2000, concerning the tariff classifica- 
tion of awomen’s fleece vest with fiberfil padding, the product was erro- 
neously classified under subheading 6110.30.3035 of the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA) as a knitted 
vest. The item under review contains an inner layer of fiberfil padding 
with precludes classification within heading 6110 pursuant to the Ex- 
planatory Notes for Heading 6110, HTSUSA. The subject merchandise 
fits within the exemplars of heading 6102 as a padded waistcoat or vest, 
and therefore classification in subheading 6110.30.3035, HTSUSA, is 
inappropriate. The correct classification for the product should be un- 
der subheading 6102.30.2010 of the HTSUSA as a women’s knit outer 
wear garment. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking PD F85019, 
and any other ruling not specifically identified to reflect the proper clas- 
sification of the merchandise pursuant to the analysis set forth in Head- 
quarters Ruling Letter (HQ) 964231 (see “Attachment” to this 
document). Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs is 
revoking any treatment previously accorded by the Customs Service to 
substantially identical transactions. 
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As stated in the proposal notice, this revocation will cover any rulings 
on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised the Customs Service during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by the Customs Service to substan- 
tially identical transactions. This treatment may, among other reasons, 
be the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling ofa third party to importa- 
tions of the same or similar merchandise, or the importer’s or Customs 
previous interpretation of the HTSUS. Any person involved in substan- 
tially identical transactions should have advised Customs during the 
notice period. An importer’s failure to advise the Customs Service of 
substantially identical transactions or of a specific ruling not identified 
in this notice, may raise issues of reasonable care on the part of the im- 
porter or their agents for importations of merchandise subsequent to 
the effective date of this notice. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: May 17, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC, May 17, 2001 
CLA-2 RR:CR:TE 964231 mbg 
Category: Classification 


Tariff No. 6102.30.2010 
LESA R. HUBBARD, CUSTOMS ANALYST 
JCPENNEY PURCHASING CORPORATION 
6501 Legacy Drive 

Plano, TX 75024-3698 


Re: Reconsideration of Port Decision F85019; classification of women’s vest 


DeAR Ms. HUBBARD: 

This letter is in response to your correspondence with this office on May 24, 2000, in 
which you requested on behalf of J.C. Penney Purchasing Corporation, reconsideration re- 
garding the classification under the Harmonized Tariff Schedule of the United States An- 
notated (“HTSUSA”) of Port Decision (“PD”) Ruling Letter F85019, dated April 25, 2000. 
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The garment submitted for reconsideration is a women’s vest from Taiwan. You disagree 
with the decision of the port to classify the subject merchandise as a knitted vest under 
subheading 6110.30.3035, HTSUSA, and claim that the merchandise is properly classified 
and entered as an other knit garment under 6114.30.3070, HTSUSA. A sample was sub- 
mitted with your request. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on 
March 28, 2001, in Vol. 35, No. 13 of the Customs BULLETIN, proposing to modify PD 
F85019 and to revoke the treatment pertaining to the classification of a women’s fleece 
vest. No comments were received in response to this notice. 


Facts: 


The submitted sample, style 662-9101 (the same number is used for Penney’s retail and 
catalogue sales) is a women’s knitted vest without sleeves but with oversized armholes. 
The vest also has a full-front zippered opening, a stand-up collar, and two side pockets at the 
waist. It extends from the wearer’s neck and shoulders to below her waist. The bottom of 
the front of the vest extends straight across the wearer’s body while the bottom of the rear 
curves downward toward the center and is lower than the front. The entire vest is formed 
from three layers of fabric: a knitted outer layer of fabric which is brushed on the outside; a 
woven inner fabric lining; and a polyester fiberfil layer sandwiched between them. The out- 
er layer consists of 100 percent polyester; the inner layer is 100 percent nylon; and the fib- 
erfil is 100 percent polyester. Horizontal quilting stitches run across the entire vest and 
join the outer layer to the fiberfil. The knitted fabric of the outer layer has more than nine 
stitches per two centimeters, measured in the direction in which the stitches are formed. 


Issue: 
What is the proper classification under the HTSUSA for the subject merchandise? 
Law and Analysis: 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (“GRIs”). GRI 1 provides that classification shall be determined according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if the headings and 
legal notes do not otherwise require, the remaining GRI may then be applied. The Explana- 
tory Notes (“EN”) to the Harmonized Commodity Description and Coding System facili- 
tate classification under the HTSUSA by offering guidance in understanding the scope of 
the headings and GRI. 

The issue in the instant case is whether the submitted sample is properly classifiable asa 
women’s vest or other article. Heading 6110, HTSUS, eo nomine provides for “Sweaters, 
pullovers, sweatshirts, waistcoats (vests) and similar articles, knitted or crocheted” and 
heading 6102, HTSUS, eo nomine provides for “Women’s or girls’ overcoats, carcoats, 
capes, cloaks, anoraks (including ski-jackets), wind cheaters, wind jackets and similar ar- 
ticles, knitted or crocheted.” However, you assert that classification is proper in heading 
6114, HTSUS, which provides for other knit garments. 

The EN to the Harmonized Commodity Description and Coding System constitute the 
official interpretation of the nomenclature at the international level. While not legally 
binding, they do represent the considered views of classification experts of the Harmonized 
System Committee. It has therefore been the practice of the Customs Service to follow, 
whenever possible, the terms of the EN when interpreting the HTSUSA. 

The EN to heading 6110, HTSUS, provides: 


This heading covers a category of knitted or crocheted articles, without distinction 
between male or female, designed to cover the upper parts of the body (jerseys, pull- 
overs, cardigans, waistcoats and similar articles). 


* * * * * * * 


This heading also excludes padded waistcoats of heading 6101 or 6102. 
(emphasis added.) 
The EN to heading 6102, to which the EN of heading 6101 apply mutatis mutandis, pro- 
vide: 
This heading covers a category of knitted or crocheted garments for [women or 


girls], characterised by the fact that they are generally worn over all other clothing for 
protection against the weather. 
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It includes: 

Overcaots, raincoats, car-coats, capes including ponchos, cloaks, anoraks in- 
cluding ski-jackets, wind cheaters, wind-jackets and similar articles, such as 
three-quarter coats, greatcoats, hooded capes, duffel coats, gabardines, parkas, 
padded waistcoats. 

(emphasis added.) 

The subject merchandise is a women’s knitted vest and thus would apparently fall within 
the purview of the EN description for heading 6110, however, the subject merchandise con- 
tains a layer of fiberfil padding which would preclude classification within heading 6110, 
HTSUS. You assert that the garment is intended to be worn as an outer wear garment for 
weather protection. It is feasible that the subject merchandise might be worn over a light 
weight shirt and the layer of padding combined with the fleece knit would provide a degree 
of protection against the weather. Although we recognize the fabric weight is not an abso- 
lute indicator of the garment’s status for classification purposes, it does provide some indi- 
cation as to the garment’s suitability for different uses. In this case, the lightweight fabric 
construction of the subject garment is typical of the fabrics used in today’s fashion trends 
which dictate that these types of vests can be worn indoors or outdoors for warmth when 
engaged in physical activities. 

The port of Miami issued PD F85019 classifying the subject merchandise as a knit vest in 
heading 6110, HTSUS, yet you assert classification is proper in heading 6114, HTSUS 
which provides for other knit garments. The EN to heading 6114, HTSUSA, state the 
“heading covers knitted or crocheted garments which are not included more specifically in 
the preceding headings of th[e] Chapter.” This heading is a “basket provision” and consid- 
eration of the “basket provision” over the more specific tariff provision which eo nomine 
refers to a vest is not appropriate for tariff classification. 

In past rulings Customs has stated that the crucial factor in the classification of mer- 
chandise is the merchandise itself. As stated by the court in Mast Industries, Inc. v. United 
States, 9 Ct. Int’] Trade 549, 552 (1985), aff'd 786 F.2d 1144 (CAFC, April 1, 1986), “the 
merchandise itself may be strong evidence of use”. However, when presented with articles 
which are ambiguous in appearance, Customs will look to other factors such as environ- 
ment of sale, advertising and marketing, recognition in the trade of virtually identical mer- 
chandise, and documentation incidental to the purchase and sale of the merchandise. It 
should be noted that Customs considers these factors in totality and no single factor is de- 
terminative of classification as each of these factors viewed alone may be flawed. Upon re- 
view of the most recent JCPenney catalogue Customs notes that the merchandise under 
consideration, style 662-9101, is advertised in your catalogue as a “Quilted Vest.” 

The drafters of the Harmonized Tariff made an eo nomine reference to padded waistcoats 
(vests) within the EN to heading 6102. The language in the HTS is unambiguous and Cus- 
toms must adhere to the plain meaning of the tariff heading. A physical examination of the 
garment reveals that it resembles a vest since it has no sleeves, oversized arm holes, and 
lightweight material. Customs believes that the subject merchandise is properly classified 
pursuant to GRI 1 as a vest. Accordingly, we find that the subject merchandise is properly 
classified in heading 6102, HTSUS. 

Holding: 

PD F85019 is hereby revoked. 

The subject merchandise is properly classified under subheading 6102.30.2010, HTSU- 
SA, which provides for “Women’s or girl’s overcoats, carcoats, capes, cloaks, anoraks (in- 
cluding ski-jackets), windbreakers and similar articles, knitted or crocheted, other than 
those of heading 6104: Of man-made fibers: Other: Other: Women’s.” The general column 
one rate of duty is 28.7 percent ad valorem. The applicable textile restraint category is 635. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an internal issuance of the U.S. Customs Service, which is updated 
weekly and is available at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification), and the restraint (quota/visa) categories, you should contact the local 
Customs office prior to importing the merchandise to determine the current applicability 
of any import restraints or requirements. 
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Effect on Other Rulings: 


PD F85019 is modified. In accordance with 19 U.S.C. §1625 (c), this ruling will become 
effective sixty (60) days after its publication in the CUSTOMS BULLETIN. 
JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND REVOCATION OF 


TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
CHILDREN’S BATHROBES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and revocation of treat- 
ment relating to tariff classification of certain children’s bathrobes. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the tariff clas- 
sification of children’s bathrobes under the Harmonized Tariff 


Schedule of the United States (HTSUS). Customs is also revoking any 
treatment previously accorded by Customs to substantially identical 
transactions. Notice of the proposed actions was published April 18, 
2001, in Volume 35, Number 16, of the CUSsToMs BULLETIN. No com- 
ments were received in response to the notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after August 6, 
2001. 


FOR FURTHER INFORMATION CONTACT: Joe Shankle, Textiles 
Branch, (202) 927-2379. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts that emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
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public with improved information concerning the trade community’s 

responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1484), the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to Customs obligations, notice proposing to revoke Port 
Decision (PD) F80214, dated November 29, 1999, and to revoke any 
treatment accorded to substantially identical merchandise was pub- 
lished in the April 18, 2001, CustoMs BULLETIN , Volume 35, Number 16. 
No comments were received in response to the notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on the subject merchandise which may exist but which have not 
been specifically identified. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice should have advised Customs during the comment period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625 (c)(2)), as amended by Title VI, Customs is revoking any treat- 
ment previously accorded by Customs to substantially identical trans- 
actions. This treatment may, among other reasons, have been the result 
of the importer’s reliance on a ruling issued to a third party, Customs 
personnel applying a ruling of athird party to importations of the same 
or similar merchandise, or the importer’s or Customs previous inter- 
pretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should have advised Customs during the comment period. An import- 
er’s reliance on atreatment of substantially identical transactions or on 
a specific ruling concerning the merchandise covered by this notice 
which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations of merchandise subsequent to the effective date 
of this final decision. 

In PD F80214 Customs classified children’s bathrobes constructed of 
woven cotton terry cloth towels that had a hole cut out in the center to 
which a hood was sewn, under heading 6211, HTSUSA. 

It is Customs position that the children’s bathrobes constructed of 
woven cotton terry cloth towels with a hole cut out in the center to 
which a hood is sewn are classified under heading 6208, HTSUSA, 
which provides for, among other things, bathrobes, dressing gowns and 
similar articles. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking PD F80214 
ind any other ruling not specifically identified in order to reflect the 
proper classification of the merchandise pursuant to the analysis set 
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forth in Headquarters Ruling Letter 964641, set forth as attachment 
“A” to this document. Additionally, pursuant to 19 U.S.C. 1625(c)(2), 
Customs is revoking any treatment previously accorded by the Customs 
Service to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: May 21, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT |] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, May 21, 2001. 
CLA-2:RR:CR:TE 964641 JFS 
Category: Classification 


Tariff No. 6208.91.1020 
Mr. SEAN COLE 


IMPORT MANAGER 
ASG USA 

30 Pulaski Street 
Bayonne, NJ 07002 


Re: Revocation of PD F80214, Dated November 29, 1999; Classification of Children’s 
Bathrobes; Heading 6208 HTSUSA 


DEAR Mr. COLE: 

This letter is to inform you that Customs has reconsidered Port Decision Letter (PD) 
F80214, dated November 29, 1999, addressed to you on behalf of your client Town & Coun- 
try Linen Corp., concerning the classification of a child’s bathrobe under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA). After review of that ruling, it 
has been determined that the classification of the child’s bathrobe in subheading 
6211.42.0081, HTSUSA, was incorrect. For the reasons that follow, this ruling revokes PD 
F80214. 

Pursuant to section 625(c)(1) Tariff Act of 1930 (19 U.S.C. 1625(c)(1)) as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-82, 107 Stat. 2057, 2186), notice of the proposed 
revocation of PD F80214 was published on April 18, in the CUSTOMS BULLETIN, Volume 35, 
Number 16. As explained in the notice, the period within which to submit comments on this 
proposal was until May 18, 2001. No comments were received in response to this notice. 


Facts: 


In PD F80214, the sample was described in pertinent part as a children’s cover-up 
constructed from a 100% cotton woven terry cloth towel. An oval shaped opening was cut 
into the center of the towel. Sewn into the opening was a terry cloth hood. Animal charac- 
teristics, including embroidered eyes, and the floppy ears and trunk of an elephant were 
sewn onto the hood. The ears and trunk were constructed of woven fabric in contrasting 
colors. The sides of the cover-up were completely open. The garments were to feature char- 
acter designs of various animals. 

In response to your letter dated November 18, 1999, requesting a tariff classification of 
the cover-up, the garment was classified under subheading 6211.42.0081, HTSUSA, which 
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provides for, among other things, track suits, ski-suits and swimwear; other garments: 
Other garments, women’s or girls’: Of cotton: Other. 


Issue: 
What is the proper classification of the child’s cover-up? 
Law and Analysis: 


Classification under the HTSUSA is made in accordance with the General Rules of Inter- 
pretation (GRI). GRI 1 provides that the classification of goods shall be determined accord- 
ing to the terms of the headings of the tariff schedule and any relative Section or Chapter 
Notes. In the event that the goods cannot be classified solely on the basis of GRI 1, and ifthe 
headings and legal notes do not otherwise require, the remaining GRI may then be applied. 

Heading 6208, HTSUS, provides for, among other things, bathrobes. “Bathrobe” is de- 
fined in Webster’s Ninth New Collegiate Dictionary, 1991, at 135 as “a loose usually absor- 
bent robe worn before and after bathing or as a dressing gown.” It isclear that a bathrobe is 
to be worn on the person as a garment. It is an article of clothing, which has some form of 
styling, covers the wearer, and features some type of closure for modesty purposes. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
are not legally binding, but represent the official interpretation of the Harmonized System 


at the international level. The ENs describe the scope of heading 6208, HTSUSA, in rele- 
vant part, as follows: 


The heading also includes nightdresses, pyjamas, negligees, bathrobes (including 


beachrobes), dressing gowns and similar articles for women or girls (garments usually 
worn indoors). 


“Beachrobes,” included in the parenthetical following bathrobes, have the same features 
and functions as bathrobes, although they are worn in a different setting. They are both 
designed to be worn after the wearer has been in the water. They absorb water, provide 
warmth, protect the body, and cover the body for modesty purposes. Likewise, the subject 
merchandise is also designed to be worn after the wearer has been in the water. It provides 
warmth and protection, and the terry cloth absorbs water. The fact that it has no closure for 
modesty purposes, is less relevant because the young children for whom it is designed, are 
less likely to be concerned about modesty. 

The plain language of heading 6208, HTSUSA, provides for bathrobes and similar arti- 
cles. Under the rule of ejusdem generis , where an enumeration of specific things is followed 
by ageneral word or phrase, the general word or phrase is held to refer to things of the same 
kind as those specified. The cover-up, by having the similar features and functions as a 
bathrobe is clearly of the same kind as a bathrobe. Thus, the cover-up falls within the cate- 
gory of similar articles. 

Finding that the subject garment is a bathrobe or similar article is consistent with prior 
Customs rulings. In Headquarters Ruling Letter (HQ) 960541, dated December 9, 1997, 
Customs classified garments that were nearly identical to the instant cover-up under head- 
ing 6208, HTSUSA, as bathrobes. In that case, the garment was made from 100% cotton 
terry cloth and had a hole cut out in the center to which a hood was sewn. The garment was 
made with appliqués representing Sylvester the Cat. Customs ruled that: 

[W]hile the subject garment is not a robe per se in that it lacks sleeves, it does have 

several bathrobe features: it is composed of absorbent cotton terry, it is used before 

and after bathing, and it covers the wearer in the front and back for modesty purposes. 
See also, NY C87870, dated May 27, 1998. 

Finally, heading 6208, HTSUSA, more accurately describes the cover-up under consid- 
eration. In PD F80214, the subject merchandise was classified under the residual provision 
of subheading 6211.42, HTSUSA. Heading 6208, HTSUSA, provides for bathrobes and 
similar articles, which is a more specific description of the cover-up than is “other gar- 


ments” of heading 6211, HTSUSA. Accordingly, the subject merchandise is properly classi- 
fiable in heading 6208, HTSUS, at GRI 1. 


Holding: 


The child’s bathrobe is properly classifiable under subheading 6208.91.1020, HTSUSA, 
which provides for, among other things, “Women’s or girls’ singlets and other vests, slips, 
petticoats, briefs, panties, nightdresses, pajamas, negligees, bathrobes, dressing gowns 
and similar articles. Other: Of Cotton: Bathrobes, dressing gowns and similar articles: 
Girl’s.” The applicable rate of duty is 7.8% ad valorem, and the quota category is 350. 
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Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification) and the restraint (quota/visa) categories, the importer should contact 
the local Customs office prior to importing the merchandise to determine the current sta- 
tus of any import restraints or requirements. 

Effect on Other Rulings: 


PD F80214, dated November 29, 1999, is hereby REVOKED. In accordance with 19 


US.C. §1625(c), this ruling will become effective 60 days after its publication in the Cus- 
TOMS BULLETIN. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF “NEEDLES” FOR 
USE WITH PNEUMATIC SCALERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to the classification of “needles” for use with pneu- 
matic scalers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 

1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 

tion) of the North American Free Trade Agreement Implementation 

Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling and any treatment previously ac- 
corded by Customs to substantially identical transactions, concerning 

the tariff classification of “needles” for use with pneumatic scalers, un- 
der the Harmonized Tariff Schedule of the United States (HTSUS). No- 

tice of the proposed revocation was published on April 18, 2001, in Vol. 

35, No. 16 of the CusToMs BULLETIN. No comments were received in re- 
sponse to this notice. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after August 6, 
2001. 


FOR FURTHER INFORMATION CONTACT: Andrew M. Langreich, 
General Classification Branch: (202) 927-2318. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 23, JUNE 6, 2001 


and related laws. Two new concepts, which emerge from the law, are 
“informed compliance” and “shared responsibility.” These con- 

cepts are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 

ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 

responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. $1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to Customs obligations, notice proposing to revoke New 
York Ruling Letter (NY) D83590, dated October 15, 1998, was pub- 
lished on April 18, 2001, in Vol. 35, No. 16 of the Customs BULLETIN. No 
comments were received in response to this notice. As stated in the pro- 
posed notice, this revocation action will cover any rulings on this mer- 
chandise that may exist but have not been specifically identified. Any 
party who has received an interpretive ruling or decision (i.e., ruling 
letter, internal advice memorandum or decision or protest review deci- 
sion) on the merchandise subject to this notice should have advised Cus- 
toms during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended (19 U.S.C. § 1625(c)(2)), Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during this notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice, may raise the rebuttable 
presumption of lack of reasonable care on the part of the importers or 
their agents for importations of merchandise subsequent to the effec- 
tive date of this final decision. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY D83590, 
and any other ruling not specifically identified, to reflect the proper 
classification of the merchandise pursuant to the analysis set forth in 
HQ 963639 (see the Attachment to this document). Additionally, pur- 
suant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment pre- 
viously accorded by Customs to substantially identical transactions. 
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~_ 


In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
sixty (60) days after its publication in the Customs BULLETIN. 


Dated: May 21, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachment] 


[ATTACHMENT ]} 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC, May 21, 2001. 
CLA-2 RR:CR:GC 963639 AML 
Category: Classification 


Tariff No. 8207.90.60 
Mr. HERBERT WILLIAM JULICH 


DELMAR INTERNATIONAL INC 
147-55 175th Street 
Jamaica, NY 11434 


Re: Reconsideration of NY D83590; “needles” for use with pneumatic scalers 
DEAR Mr. JULICH 

This is in reference to New York Ruling Letter (NY) D83590, issued to you by the Direc- 
tor, Customs National Commodity Specialist Division, New York, on behalf of Trelawny ™ 
Pneumatic Tools, on October 15, 1998, which classified “needles” for use with pneumatic 
scalers under subheading 8467.19.5090 of the Harmonized Tariff Schedule of the United 
States (HTSUS). Subheading 8467.19.5090, HTSUS, provides for tools for working in the 
hand, pneumatic hydraulic or with self contained non-electric motor, and parts thereof: 
other. We have reconsidered NY D83590 and now believe that the classification set forth is 
incorrect. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625 (c)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on 
April 18, 2001, in Vol. 35, No. 16 of the CUSTOMS BULLETIN, proposing to revoke NY D83590 
and to revoke the treatment pertaining to the “needles” for use with pneumatic scalers. No 
comments were received in response to this notice. 


Facts: 

The articles were described in NY D83590 as follows: 

The samples submitted are pneumatic needles used in hand operated pneumatic scalers. 

Contrary to the description in NY D83590, the needles themselves are not pneumatic, 
nor can they be described as such. Rather, they are base metal articles that resemble nails 
and measure approximately 7 inches (18 mm) in length and approximately 1/8 inch (.4mm) 
in width. The heads of the articles resemble those of finishing nails, and the ends of the 
samples provided resemble those ofa flat head screwdriver in one instance and a “blank” (a 
metal dowel with the end neither worked nor finished) in the other 


The so-called “needles” are base metal articles are inserted into pneumatic scalers that 
are used for derusting, descaling and removing paint from surfaces. 


Issue: 


Whether the “needles” for use with pneumatic scalers are classifiable under subheading 
8207.90.60, HTSUS, which provides for interchangeable tools for hand tools, whether or 
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not power operated * * * other interchangeable tools, and parts thereof: other: other: oth- 
er: not suitable for cutting metal, and parts thereof: for hand tools and parts thereof; or 
under subheading 8467.19.5090, HTSUS, which provides for tools for working in the hand, 


pneumatic, hydraulic or with self-contained non-electric motor, and parts thereof: pneu- 
matic, other: other? 


Law and Analysis: 


The classification of merchandise under the HTSUS is governed by the General Rules of 
Interpretation (GRIs). GRI 1, HTSUS, provides, in part, that “for legal purposes, classifi- 
cation shall be determined according to terms of the headings and any relative section or 
chapter notes[.]” 

The HTSUS provisions under consideration are as follows: 


8207 Interchangeable tools for handtools, whether or not power-operated, or 
for machine-tools (for example, for pressing, stamping, punching, tap- 
ping, threading, drilling, boring, broaching, milling, turning or screw- 
driving), including dies for drawing or extruding metal, and rock 
drilling or earth boring tools; base metal parts thereof: 

8207.90 Other interchangeable tools, and parts thereof: 

Other: 
Not suitable for cutting metal, and parts thereof: 

8207.90.60 For handtools, and parts thereof. 


* * * * * * * 


8467 Tools for working in the hand, pneumatic, hydraulic or with self-con- 
tained nonelectric motor, and parts thereof: 
Pneumatic: 
8467.19 Other: 
8467.19.50 Other: 
8467.19.50.90 Other. 


When interpreting and implementing the HTSUS, the Explanatory Notes (ENs) of the 
Harmonized Commodity Description and Coding System may be utilized. The ENs, while 
neither legally binding nor dispositive, provide a guiding commentary on the scope of each 
heading, and are generally indicative of the proper interpretation of the HTSUS. Customs 
believes the ENs should always be consulted. See, T.D. 89-90, 54 Fed. Reg. 35127, 35128 
(August 23, 1989). 

The base metal “needles” are designed for use with pneumatic scalers. As such, they are 
prima facie classifiable under heading 8207, HTSUS, as interchangeable tools for hand- 
tools, and under heading 8467, HTSUS, as parts of pneumatic tools for working in the 
hand. 

Initially we must consider whether the articles are parts of general use. Section XV, Note 
2, HTSUS, states, in pertinent part, that: the expression “parts of general use” means: (a) 
articles of heading 7307 (tube or pipe fittings), 7312 (stranded wire, ropes, cable, etc.), 7315 
(chain), 7317 (nails, tacks, etc.) or 7318 (fasteners) and similar articles of other base me- 
tals. Although the articles resemble nails in appearance, that is where their similarity 
ends. The articles at issue are specifically intended to be used with the hand held pneumatic 
scalers. Thus, the needles are not parts of general use. 

Note 1(0) to Section XVI, HTSUS (within which heading 8467 is found), provides, in per- 
tinent part, that Section XVI does not cover interchangeable tools of heading 82.07. Thus, if 
the articles are classifiable under heading 8207, HTSUS, they cannot be classified under 
heading 8467 

The General ENs to Chapter 82 provide, in pertinent part, that: 


This Chapter covers certain specific kinds of base metal articles, of the nature of 
tools, implements, cutlery, tableware, etc., which are excluded from the preceding 
Chapters of Section XV, and are not machinery or appliances of Section XVI (see be- 
ae instruments or apparatus proper to Chapter 90, nor articles of heading 96.03 
or 96.04. 


This Chapter includes: 


* * * * * a * 


(C) Interchangeable tools for hand tools, for machine-tools or for power-operated 
hand tools (heading 82.07), knives and blades for machines or mechanical appliances 
(heading 82.08) and plates, sticks, tips and the like, for tools (heading 82.09). 
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The ENs to heading 8207 provide, in pertinent part, that: 


Whereas (apart from a few exceptions such as machine saw blades) the preceding head- 
ings of this Chapter apply in the main to hand tools ready for use as they stand or after 
affixing handles, this heading covers an important group of tools which are unsuit- 
able for use independently, but are designed to be fitted, as the case may be, into 
(emphasis in original): 

(A) hand tools, whether or not power-operated (e.g., breast drills, braces and 
die-stocks), 

(B) machine-tools, of headings 84.57 to 84.65, or of heading 84.79 by reason of 
Note 7 to Chapter 84, 

(C) tools of headings 84.67 and 85.08, for pressing, stamping, punching, tap- 
ping, threading, drilling, boring, reaming, broaching, milling, gear-cutting, turn- 
ing, cutting, morticing or drawing, etc., metals, metal carbides, wood, stone, 
ebonite, certain plastics or other hard materials, or for screwdriving. 


Although the term “tool” is not defined in the HTSUS or the ENs, it is presumed that 
Congress intended to apply its common and commercial meaning. Brookside Veneers, LTD 
v. United States , 847 F.2d 789 (1988). To ascertain the common and commercial meaning of 
a term, dictionaries and other lexicographic authorities may be consulted. Austin Chem. 
Co. v. United States, 835 F. 2d 1423 (Fed. Cir. 1987). A “tool” is described as “[a] hand-held 
implement, as a hammer, saw, or drill, used in accomplishing work.” Webster’s II New Riv- 
erside University Dictionary, p. 1217 (1984). 

The HTSUS, which went into effect January 1, 1989, is a relatively new tariff system 
with rules of interpretation and application somewhat different from the Tariff Schedules 
of the United States (TSUS), the predecessor to the HTSUS. As noted in House Conference 
Report No. 100-576, dated April 20, 1998, on the Omnibus Trade and Competitiveness Act 
of 1988 (PL. 100-418), decisions by the Customs Service and the courts interpreting no- 
menclature under the TSUS are not to be deemed dispositive in interpreting the HTSUS. 
Nevertheless, on a case-by-case basis, prior decisions should be considered instructive in 
interpreting the HTSUS, particularly where the nomenclature previously interpreted in 
those decisions remains unchanged and no dissimilar interpretation is required by the text 
of the HTSUS. 

In T:G. Cullen, inc. v. United States ,69 Ct. Cust. 8, C.D. 4364 (1972), the Court addressed 
the classification of articles similar (if not identical) to those at issue. The Court, recount- 
ing the evidence before it, described the articles as “slender elongated article(s) (the shape 
of a nail), seven inches long, with a slightly oversized head as not to pass completely 
through the chamber of the tool holder, and a working end beveled on two sides to astraight 
edge that measures approximately two-sixteenths of an inch.” Jd. at 11. Other evidence 
considered by the Court demonstrated that the articles were used for “derusting, descaling 
and removing old paint surfaces.” Id. 

In reaching its conclusion that the so-called “needles” for “air guns” are interchangeable 
tools, the Court enunciated the following rationale: 


[I}n the tariff sense of the term “interchangeable tools”, the term “tool” has the same 
broad signification as the synonymous term “instruments” meaning any implement 
or tool by which work is done. United States v. Bliss & Co. et al.,6 Ct. Cust Appls. 433, 
440, T.D. 35980 (1915); Audel’s New Mechanical Dictionary (1960) * * * The record 
establishes that the needles are designed to be fitted to the air gun and cannot be used 
independently. The fact that the air gun will do its work more efficiently when the tool 
holder is fully loaded with a set of needles does not derogate from the fact that “the 
working portion * * * is the needle, which is the part that * * * come[s] in contact with 
the surface * * *.” Id. at 13. 


The pneumatic scalers with which the “needles” are used satisfy this description. They 
are pneumatic, hand-held implements used to accomplish the work of removing rust, paint 
and other substances that cover (i.e., old paint, varnish, etc.) or have accumulated (rust, 
pollutants, etc.) on a surface. The “needles” themselves, which are interchangeable and 
replaceable, are unsuitable for use independently, but are designed to be fitted into and 


used with the pneumatic scalers. Therefore, the articles are classifiable under heading 
8207, HTSUS. 





Holding: 


The base metal “needles” for use with pneumatic scalers are classifiable under subhead- 
ing 8207.90.60, HTSUS, which provides for interchangeable tools for hand tools, whether 
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or not power operated * * * other interchangeable tools, and parts thereof: other: other: 
other: not suitable for cutting metal, and parts thereof: for hand tools and parts thereof. 
Effect on Other Rulings: 
NY D83590 is REVOKED. In accordance with 19 U.S.C. §1625 (c), this ruling will become 
effective sixty (60) days after its publication in the CUSTOMS BULLETIN 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF THE MAX 
MULTIPURPOSE TOOL 


AGENCY: U. S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of ruling letter and treatment relating to 
tariff classification of the Max™ Multipurpose Tool. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of the Max™ Multipurpose Tool, and revoking any treatment Customs 
has previously accorded to substantially identical transactions. Notice 


of the proposed modification was published on April 18, 2001, in the 
CusToMS BULLETIN. 


EFFECTIVE DATE: This revocation is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Au- 
gust 6, 2001. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
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concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. 

Pursuant to Customs obligations, a notice was published on April 18, 
2001, in the CusToMS BULLETIN, Volume 35, Number 16, proposing to 
revoke NY 875212, dated June 23, 1992, which classified the Max™ 
Multipurpose Tool in subheading 8201.30.00, Harmonized Tariff 
Schedule of the United States (HTSUS), a provision for mattocks, picks, 
hoes and rakes, and parts thereof. No comments were received in re- 
sponse to this notice. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretative ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision, or pro- 
test review decision) on the merchandise subject to this notice, should 
have advised Customs during the comment period. Similarly, pursuant 
to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs is revoking any treatment 
previously accorded by Customs to substantially identical transactions. 
This treatment may, among other reasons, be the result of the import- 
er’s reliance on a ruling issued to a third party, Customs personnel ap- 
plying a ruling of a third party to importations of the same or similar 
merchandise, or the importer’s or Customs previous interpretation of 
the HTSUS. Any person involved in substantially identical transac- 
tions should have advised Customs during this notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

Pursuant to 19 U.S.C. 1625(c)(1), Customs is revoking NY 875212 to 
reflect the proper classification of the Max™ Multipurpose Tool in sub- 
heading 8201.40.60, HTSUS, as axes, bill hooks and similar hewing 
tools, and parts thereof, pursuant to the analysis in HQ 964935, which 
is set forth as the Attachment to this document. Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment it previously 
accorded to substantially identical transactions. 
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In accordance with 19 U.S.C. 1625(c), this ruling will become effective 
60 days after publication in the CUSTOMS BULLETIN. 


Dated: May 21, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, May 21, 2001. 


CLA-2 RR:CR:GC 964935 JAS 
Category: Classification 


Tariff No. 8201.40.60 
MR. BRUCE MOORE 


FORREST TOOL COMPANY 
PO. Box 768 
Mendocino, CA 95460 


Re: Max™ Multipurpose Tool. 


DEAR Mr. Moore: 

In NY 875212, which the Director of Customs National Commodity Specialist Division, 
New York, issued to you on June 23, 1992, the Max™ Multipurpose Tool was held to be clas- 
sifiable in subheading 8201.30.00, Harmonized Tariff Schedule of the United States 
(HTSUS), a provision for mattocks, picks, hoes and rakes. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by section 
623 of Title VI (Customs Modernization) of the North American Free Trade Agreement 
Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the proposed 
revocation of NY 875212 was published on April 18, 2001, in the Customs BULLETIN, Vol- 
ume 35, Number 16. No comments were received in response to that notice. 


Facts: 


Submitted literature describes the Max™ Multipurpose Tool as consisting of a Hudson 
Bay style axe with handle, a shovel head, a rake head, a hoe head, a mattock head, a broad 
pick head and a standard pick head. Also included in this boxed tool is a thumbscrew and 
bar tightener, a leather axe sheath and a Cordura™ carrying case to hold the tools. The 
sheath and carrying case are apparently of U.S. origin. 

The HTSUS provisions under consideration are as follows: 


8201 Handtools of the kinds and base metal parts thereof: spades, shovels, 
mattocks, picks, hoes, forks and rakes; axes, bill hooks, and similar hew- 
ing tools; secateurs and pruners of any kind; scythes, sickels, hay 
knives, hedge shears, timber wedges and other tools of a kind used in 
agriculture, horticulture or forestry: 

8201.30.00 Mattocks, picks, hoes and rakes, and parts thereof: 


of * * * * * * 
8201.40.60 Axes, bill hooks and similar hewing tools, and parts thereof 
Issue: 


Whether the MAX™ Multipurpose Tool is a composite good for tariff purposes; whether 
an essential character can be established. 
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Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 
otherwise, according to GRIs 2 through 6. GRI 3(b), HTSUS, states, in part, that composite 
goods consisting of different components are to be classified as if consisting of the compo- 
nent which gives the goods their essential character. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System at the international level. 
Though not dispositive, the ENs provide acommentary on the scope of each heading of the 
HTSUS. Customs believes the ENs should always be consulted. See T.D. 89-80. 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

There is no single HTSUS heading that describes the Max™ Multipurpose Tool. The 
goods are not classifiable under GRI 2 which applies to goods imported incomplete or unfi- 
nished. GRI 3(b) covers both composite goods and goods put up in sets for retail sale. Con- 
sideration was given to classifying the goods as a “set.” However, although the 
merchandise is described as a “boxed tool,” it is unclear whether this means it is put up ina 
manner suitable for sale directly to users without repacking. Relevant ENs on p. 4 state 
that under GRI 3(b), HTSUS, composite goods made up of different components shall be 
taken to mean not only those in which the components are attached to each other to form a 
practically inseparable whole but also those with separable components, provided these 
components are adapted one to the other and are mutually complementary and that togeth- 
er they form a whole which would not normally be offered for sale in separate parts. The 
Max™ Multipurpose Tool qualifies as a composite good for tariff purposes. 

The classification expressed in NY 875212 was based on the conclusion that the essential 
character of the good was imparted by the mattock, pick attachments, rake and hoe, all of 
which are classifiable in subheading 8201.30.00, HTSUS. This is incorrect and no longer 
represents Customs position in the matter. A closer review of the merchandise indicates 
that there is a tapered socket at the top of the axe head over which the other tool heads slide 
when in use. The tool heads are secured to the axe head by safety locking pins. The litera- 
ture succinctly states “The tool is based around the axe.” Because the axe head is constant- 
ly in use and is indispensable to the use of the other tools, we conclude that the axe imparts 
the essential character to the Max™ Multipurpose Tool. The good is to be classified as if 
consisting only of the axe component. 


Holding: 
Under the authority of GRI 3(b), the Max ™ Multipurpose Tool is provided provided for in 
heading 8201. It is classfiable in subheading 8201.40.60, HTSUS. 
Effect on Other Rulings: 
NY 875212, dated June 23, 1992 is revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 


(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED REVOCATION OF RULING LETTER AND 
REVOCATION OF TARIFF TREATMENT RELATING TO THE 
TARIFF CLASSIFICATION OF TWO STYLES OF ATHLETIC 
MEN’S WEAR 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of a tariff classification ruling 
letter and revocation of treatment relating to the tariff classification of 
two styles of athletic men’s wear. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended, 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to revoke one ruling letter pertaining to the tariff classification 
of two styles of athletic men’s wear and to revoke any treatment pre- 
viously accorded by Customs to substantially identical merchandise. 
Comments are invited on the correctness of the proposed action. 


DATE: Comments must be received on or before July 6, 2001. 


ADDRESS: Written comments (preferable in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Rebecca Hollaway, Tex- 
tiles Branch, (202) 927-2394. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts are 
premised on the idea that in order to maximize voluntary compliance 
with Customs laws and regulations, the trade community needs to be 
clearly and completely informed of its legal obligations. Accordingly, 
the law imposes a greater obligation on Customs to provide the public 
with improved information concerning the trade community’s respon- 
sibilities and rights under the Customs and related laws. In addition, 
both the trade and Customs share responsibility in carrying out import 
requirements. For example, under section 484 of the Tariff Act of 1930, 
as amended, (19 U.S.C. 1484) the importer of record is responsible for 
using reasonable care to enter, classify and value imported merchan- 
dise, and provide any other information necessary to enable Customs to 
properly assess duties, collect accurate statistics and determine wheth- 
er any other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930, as amended, (19 
U.S.C. 1625(c)(1)), this notice advises interested parties that Customs 
intends to revoke a ruling letter pertaining to the tariff classification of 
two styles of athletic men’s wear. Although in this notice Customs is 
specifically referring to one ruling, New York Ruling Letter (NY) 
F83827, dated March 29, 2000, (attachment A), this notice covers any 
rulings on this merchandise which may exist but have not been specifi- 
cally identified. Customs has undertaken reasonable efforts to search 
existing data bases for rulings jn addition to the ones identified. No fur- 
ther rulings have been found. Any party who has received an interpre- 
tive ruling or decision (i.e., ruling letter, internal advice memorandum 
or decision or protest review decision) on the merchandise subject to 
this notice which is contrary to the position set forth in the proposed 
ruling letters, should advise Customs during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930, as 
amended, (19 U.S.C. 1625(c)(2)), Customs intends to revoke any treat- 
ment previously accorded by Customs to substantially identical mer- 
chandise. This treatment may, among other reasons, be the result of the 
importer’s reliance on a ruling issued to a third party, Customs person- 
nel applying aruling ofa third party to importations of the same or sim- 
ilar merchandise, or the importer’s or Customs previous interpretation 
of the Harmonized Tariff Schedule. Any person involved in substantial- 
ly identical transactions should advise Customs during this notice per- 
iod. An importer’s failure to advise Customs of substantially identical 
merchandise or of a specific ruling not identified in this notice, may 
raise a rebuttable presumption of a lack of reasonable care on the part 
of the importer or their agents for importations of merchandise subse- 
quent to the effective date of the final notice of this proposed action. 

In NY F83827, Customs determined that the two garments at issue 
did not possess at least three jacket features listed in the Guidelines for 
the Reporting of Imported Products in Various Textile and Apparel Cate- 
gories, CIE13/88 at 5-6 (Nov. 23, 1988). Customs classified the two gar- 
ments as shirts under heading 6205 of the Harmonized Tariff Schedule 
of the United States Annotated (HTSUSA). Style 952494 is a men’s 
100% nylon pullover garment. It features long hemmed detachable 
sleeves without cuffs. The sleeves attach to the garment with snaps. The 
garment also has acrew neck, a partial frontal opening with a four snap 
closure, a pouch pocket at waist level, a curved hemmed bottom and a 
zippered mesh lined side vent. The fabric has an interior Teflon ™ coa- 
ting. The importer states that the garment is water-resistant. 

Style 257613 is a men’s 100% nylon pullover garment. The garment 
features long sleeves, elasticized cuffs, a crew neck, a partial frontal 
opening with button closure and an elasticized bottom with an adjust- 
able drawstring. The garment fabric is coated with polyurethane. The 
importer states that the garment is water-resistant. 

However, we now find that even though the garments in question do 
not possess three of the jacket characteristics listed in the Guidelines, 
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this case presents a unique situation in which we find that it would be 
“unreasonable” to classify the garments as anything other than jackets. 
Both garments are loose fitting and the nylon fabric is typical of that of 
windbreakers. In our opinion, the garments are clearly of the kind worn 
over other clothing for protection against the wind or light rain. More- 
over, the fact that style 952494 may be worn as a short sleeve garment 
does not exclude it from classification in heading 6201, HTSUS, as the 
sleeves contribute materially to the garment’s usefulness and it is un- 
likely that a consumer would purchase it solely as a short sleeve gar- 
ment. 

Customs intends to revoke the above-mentioned ruling letter and re- 
classify the garments described therein under heading 6201, HTSUSA. 
Customs further intends to revoke any other ruling not specifically 
identified, in order to classify this merchandise under heading 6201, 
HTSUSA. Additionally, pursuant to 19 U.S.C. 1625(c)(2), Customs in- 
tends to revoke any treatment previously accorded by the Customs Ser- 
vice to substantially identical merchandise. Before taking this action, 
we will give consideration to any written comments timely received. 

Proposed HQ 964027 is set forth as Attachment B to this document. 


Dated: May 21, 2001. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, March 29, 2000. 
CLA-2-62:RR:NC:WA:355 F83827 
Category: Classification 


Tariff No. 6205.30.2070 
Mr. JOHN B. PELLEGRINI 


Ross & HARDIES 

PARK AVENUE TOWER 

65 East 55th Street 

New York, NY 10022-3219 


Re: The tariff classification of men’s shirts from Indonesia, Thailand and China. 
DEaR Mk. PELLEGRIRII: 


In your letter dated March 16, 2000, you requested a classification ruling. As requested, 
the samples will be returned to you. 

You have submitted two samples. Style 257613 isa man’s 100% nylon pullover shirt. The 
garment features long sleeves with elasticized cuffs, a crew neck, a partial frontal opening 
with a two button closure and an elasticized bottom with an adjustable drawstring. 

Style 952494 is a man’s 100% nylon pullover shirt. The garment features long hemmed 
sleeves, a crew neck, a partial frontal opening with a four snap closure, a pouch pocket be- 
low the waist, a curved hemmed bottom and a zippered mesh lined side vent. 
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The applicable subheading for styles 257613 and 952494 will be 6205.30.2070, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for men’s or boys’ shirts: 
of man-made fibers: other, other: other: men’s. The duty rate will be 29.8 cents per kg. plus 
26.5 percent ad valorem. 

Styles 257613 and 952494 falls within textile category designation 640. Based upon in- 
ternational textile trade agreements products of Indonesia, Thailand and China are subject 
to quota and the requirement of a visa. 

The designated textile and apparel categories and their quota and visa status are the re- 
sult of international agreements that are subject to frequent renegotiations and changes. 
To obtain the most current information, we suggest that you check, close to the time of 
shipment, the U.S. Customs Service Textile Status Report, an internal issuance of the U.S. 
Customs Service, which is available at the Customs Web site at www.customs.gov. In addi- 
tion, the designated textile and apparel categories may be subdivided into parts. If so, visa 
and quota requirements applicable to the subject merchandise may be affected and should 
also be verified at the time of shipment. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist 355 at 212-637-7082. 

RoBeErT B. SWIERUPSKI 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:TE 964027 RH 


Category: Classification 


Tariff No. 6201.93.3000 and 6201.93.3511 
JOHN B. PELLEGRINI, Esq 


Ross & HARDIES 

PARK AVENUE TOWER 

65 East 55*? Street 

New York, NY 10022-3219 


Re: Request for Reconsideration of NY F83827, dated March 29, 2000; Classification of 
athletic outerwear for men; Jacket vs. Shirt. 


DEAR MR. PELEGRINI 


This is in reply to your letter of April 19, 2000, on behalf of adidas America, Inc., request- 
ing reconsideration of New York Ruling Letter (NY) F83827, dated March 29, 2000. That 
ruling concerned the classification of two styles of athletic men’s wear. 

As requested, the samples you submitted will be returned to you under separate cover. 


Facts: 


Style 952494 is a men’s 100% nylon pullover garment. It features long hemmed detach- 
able sleeves without cuffs. The sleeves attach to the garment with snaps. The garment also 
has a crew neck, a partial frontal opening with a four snap closure, a pouch pocket at waist 
level, acurved hemmed bottom and a zippered mesh lined side vent. The fabric has an inte- 
rior Teflon ™ coating. You state that the garment is water-resistant. 

Style 257613 is a men’s 100% nylon pullover garment. The garment features long 
sleeves, elasticized cuffs, a crew neck, a partial frontal opening with button closure and an 
elasticized bottom with an adjustable drawstring. The garment fabric is coated with poly- 
urethane. You state that the garment is water-resistant. 

In NY F83827, Customs classified these garments under subheading 6205.30.2070 of the 
Harmonized Tariff Schedule of the United States (HTSUS), which provides for other 
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men’s or boys’ shirts of man-made fiber. In your opinion, the garments should be classified 
under heading 6201, HTSUS, as windbreakers. 


Issue: 


Are the garments classifiable as shirts under heading 6205, HTSUS, or as windbreakers 
and similar articles under heading 6201, HTSUS? 


Law and Analysis: 


Classification of goods under the HTSUS is governed by the General Rules of Interpreta- 
tion (“GRIs”). GRI 1 provides that classification shall be determined according to the 
terms of the headings of the tariff schedule and any relative section or chapter notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and ifthe headings and 
legal notes do not otherwise require, the remaining GRI may then be applied. 

Additionally, the Harmonized Commodity Description and Coding System Explanatory 
Notes (“ENs”) constitute the official interpretation of the Harmonized System at the in- 
ternational level. While neither legally binding nor dispositive, the ENs provide acommen- 
tary on the scope of each heading of the HTSUS and are generally indicative of the proper 
interpretation of these headings. See T.D. 89-80. 

In support of your claim that the garments are windbreakers under heading 6201, you 
rely on the ENs to heading 6205 and 6201, the Guidelines for the Reporting of Imported 
Products in Various Textile and Apparel Categories , and several ruling letters. 


Heading 6205 provides for “Men’s or boys’ shirts.” The ENs to heading 6205 read, in 
relevant part: 


The heading does not cover garments having the character of wind-cheaters, wind- 
jackets, etc., of heading 62.01, which generally have a tightening at the bottom, or of 
jackets of heading 6203, which generally have pockets below the waist. Sleeveless 
garments are also excluded. 


Heading 6201 encompasses “Men’s or boys’ overcoats, carcoats, capes, cloaks, anoraks 
(including ski-jackets), windbreakers and similar articles (including padded, sleeveless 
jackets), other than those of heading 6203.” 

The ENs to heading 6101 which apply, mutatis mutandis , to heading 6201 state that the 
heading covers a class of garments worn over all other clothing for protection against the 


weather. 


A physical examination of the garments in question reveals that they possess features 
traditionally associated with both jackets and shirts and therefore are potentially classifi- 
able as jackets under headings 6201, HTSUS, or as shirts under heading 6205, HTSUS. 

In differentiating a shirt from a jacket, Customs has looked to the Guidelines for the Re- 
porting of Imported Products in Various Textile and Apparel Categories, CIE13/88 at 5-6 
(Nov. 28, 1988). The Guidelines provide assistance in differentiating jackets from shirts. 
The criteria for shirt-jackets set forth on page 5 reads: 


(C) Shirt-jackets have full or partial front openings and sleeves, and at the least cov- 
er the upper body from the neck area to the waist. They may be within the coat catego- 
ry if designed to be worn over another garment (other than underwear). The following 
criteria may be used in determining whether a shirt-jacket is designed for use over 
another garment, the presence of which is sufficient for its wearer to be considered 
modestly and conventionally dressed for appearance in public, either indoors or out- 
doors or both: 

1. Fabric weight equal to or exceeding 10 ounces per square yard (note (D) below 

re: CPO style shirts). 

2. A full or partial lining. 

3. Pockets at or below the waist. 

4. Back vents or pleats. Also side vents in combination with back seams. 

5. Eisenhower styling. 
6. A belt or simulated belt or elasticized waist on hip length or longer shirt-jack- 
ets. 

7. Large jacket/coat style buttons, toggles or snaps, a heavy-duty zipper or other 


heavy-duty closure, or buttons fastened with reinforcing thread for heavy-duty 
use. 


8. Lapels. 
9. Long sleeves without cuffs. 
10. Elasticized or rib-knit cuffs. 
11. Drawstring, elastic or rib-knit waistband. 
* * * * * 





U.S. CUSTOMS SERVICE 33 


Garments having features of both jackets and shirts will be categorized as coats if they 
possess at least three of the above listed features and if the result is not unreasonable. 
Garments not possessing at least 3 of the listed features will be considered on an indi- 
vidual basis. 

Referring to the Guidelines , you claim that article 952494 exhibits three of the jacket 
characteristics: pockets below the waist, sleeves without cuffs and outerwear-type snaps, 
in addition to being water-resistant. Additionally, while you admit that article 257613 ex- 
hibits only two of the specified characteristics, elasticized cuffs and a drawstring waist- 
band, you argue that classification as other than ajacket would be unreasonable since it has 
a water-resistant shell. In support of this claim, you cite the following rulings to support 
the proposition that a water-resistant “shell” is indicative of a jacket not a shirt: HQ 
957320, dated November 29, 1994; HQ 957628, dated February 28, 1995; HQ 957344, dated 
December 14, 1994; HQ 956982, dated November 22, 1994; NY B86718, dated June 30, 
1997; and NY A85131, dated July 9, 1996. 

In the cited rulings, the garments were not classified as jackets based solely upon the 
water resistance of the fabric. All the garments in those cases possessed three jacket fea- 
tures, including rib knit cuffs and waistbands, which the instant garments do not have 
Style 952494 has pockets below the waist and sleeves without cuffs. Style 257613 has elas- 
ticized cuffs and a drawstring waistband. Neither garment has outerwear-type snaps. 

Even though the garments in question do not possess three of the jacket characteristics 
listed in the Guidelines, this case presents a unique situation in which we find that it would 
be “unreasonable” to classify the garments as anything other than jackets. Both garments 
are loose fitting and the nylon fabric is typical of that of windbreakers. In our opinion, the 
garments are clearly of the kind worn over other clothing for protection against the wind or 
light rain. Moreover, the fact that style 952494 may be worn as ashort sleeve garment does 
not exclude it from classification in heading 6201, HTSUS, as the sleeves contribute mate- 
rially to the garment’s usefulness and it is unlikely that aconsumer would purchase it sole- 
ly asashort sleeve garment. See, HQ 959372, dated December 24, 1996 (Customs classified 
woven nylon shorts with detachable legs which are fastened to the shorts by a zipper under 
subheading 6203.42.4010, HTSUS, as men’s trousers and breeches). Accordingly, we find 
that the correct classification of the garments at issue is under heading 6201, HTSUS. If at 
the time of importation Customs determines that the garments are water-resistant, as you 
claim, they will be classifiable in subheading 6201.93.30, HTSUS. 


Holding: 


If the garments in question are water resistant they are classifiable under subheading 
6201.93.3000, HTSUS, which provides for “Men’s or boys’ overcoats, carcoats, capes, 
cloaks, anoraks (including ski-jackets), windbreakers and similar articles (including 
padded, sleeveless jackets), other than those of heading 6203: Anoraks (including ski jack- 
ets), windbreakers and similar articles (including padded, sleeveless jackets): Of man- 
made fibers: Other: Other: Other: Water resistant.” The general column one rate of duty is 
7.2 percent ad valorem and the applicable textile restraint category is 634. 

If the garments are not water resistant they are classifiable under subheading 
6201.93.3511, HTSUS, which provides for “Men’s or boys’ overcoats, carcoats, capes, 
cloaks, anoraks (including ski-jackets), windbreakers and similar articles (including 
padded, sleeveless jackets), other than those of heading 6203: Anoraks (including ski jack- 
ets), windbreakers and similar articles (including padded, sleeveless jackets): Of man- 
made fibers: Other: Other: Other: Other: Men’s.” The general column one rate of duty is 
28.2 percent ad valorem and the applicable textile restraint category is 634. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that your client check, close to the time of shipment, the Status Report on Current Import 
Quotas (Restraint Levels), an internal issuance of the U.S. Customs Service, which is up- 
dated weekly and is available at your local Customs office. 

Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 
the classification), and the restraint (quota/visa) categories, your client should contact its 
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local Customs office prior to importing the merchandise to determine the current applica- 
bility of any import restraints or requirements. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTERS AND 
REVOCATION OF TREATMENT RELATING TO TARIFF 


CLASSIFICATION OF CERTAIN MATHEMATICAL TEACHING 
AIDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of ruling letter and revoca- 
tion of treatment relating to the classification of a mathematical teach- 
ing aid known as a “geoboard.” 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify two ruling letters pertaining to the 
tariff classification of “geoboards,” and to revoke any treatment pre- 
viously accorded by the Customs Service to substantially identical 


transactions. Comments are invited on the correctness of the intended 
action. 


DATE: Comments must be received on or before July 6, 2001. 


ADDRESS: Written comments are to be addressed to U.S. Customs Ser- 
vice, Office of Regulations and Rulings, Attention: Regulations Branch, 
1300 Pennsylvania Avenue. N.W., Washington, D.C. 20229. Comments 


submitted may be inspected at the same location during regular busi- 
ness hours. 


FOR FURTHER INFORMATION CONTACT: Benjamin J. Bornstein, 
General Classification Branch, (202) 927-2388. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
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pliance with Cu s laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 

ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 

responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to modify two New York ruling 
letters pertaining to the tariff classification of teaching aids known as 
“geoboards.” Although in this notice Customs is specifically referring 
to New York Ruling Letters NY F83529 and NY F83541, this notice cov- 
ers any rulings on this merchandise that may exist but have not been 
specifically identified. Customs has undertaken reasonable efforts to 
search existing databases for rulings in addition to the one identified. 
No further rulings have been found. This notice will cover any rulings 
on this merchandise which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, should 
advise the Customs Service during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by the Customs Service to 
substantially identical transactions. This treatment may, among other 
reasons, be the result of the importer’s reliance on a ruling issued toa 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule of the 
United States (HTSUS). Any person involved in substantially identical 
transactions should advise Customs during this notice period. An im- 
porter’s failure to advise the Customs Service of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to this notice. 

In NY F83529, dated March 24, 2000, and NY F83541, dated March 
29, 2000, products referred to as “geoboards” were determined to be 
classifiable under subheading 9023.00.00, Harmonized Tariff Schedule 
of the United States (HTSUS). Heading 9023, HTSUS, provides for, 
“lilnstruments, apparatus and models, designed for demonstrational 
purposes (for example, in education or exhibitions), unsuitable for oth- 
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er uses, and parts and accessories thereof].]” NY F83529 is set forth as 
“Attachment A,” and NY F83541, is set forth as “Attachment B” to this 
document. 

Since the issuance of NY rulings F83529 and F83541, Customs has 
had an opportunity to review the classification of this merchandise and 
has determined that the classification is in error. We now believe the ar- 
ticles are classifiable under subheading 3926.10.00, HTSUS, which pro- 
vides for “[o]ther articles of plastics and articles of other materials of 
headings 3901 to 3914: Office or school supplies.” 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to modify NY Rul- 
ings F83529 and F83541, and any other ruling not specifically identi- 
fied to reflect the proper classification of the merchandise pursuant to 
the analysis set forth in Proposed Headquarters Ruling Letter (HQ) 
965028 (see “Attachment C” to this document). Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), Customs intends to revoke any treatment pre- 
viously accorded by the Customs Service to substantially identical 
transactions. Before taking this action, consideration will be given to 
any written comments timely received. 


Dated: May 18, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, March 24, 2000. 


CLA-2-39:RR:NC:SP :221 F83529 
Category: Classification 
Tariff No. 3920.30.0000, 3926.10.0000, 


4202.92.4500, and 9023.00.0000 
MR. JOHN COLOMAIO 


TRANS-BORDER CUSTOMS SERVICES, INC 
625 Delaware Avenue, Suite 210 
Buffalo, NY 14202 


Re: The tariff classification of teaching aids from China. 


DEAR Mr. COLOMAIO: 

In your letter dated February 23, 2000, on behalf of Instructional Materials Group, LLC, 
you requested a tariff classification ruling. 

Five samples were submitted with your request. Sample 1 is identified as an assortment 
of overhead polygons. This sample consists of 273 pieces of various sizes, shapes and colors 
of translucent shapes including triangles, squares, rectangles and other polygons. The 
shapes are made of polystyrene plastic and measure 2.5 mm in thickness. They are pack- 
aged inside a transparent zippered vinyl bag. The bag measures 11 ¥% inches by 7 2 inches 
and has sewn seams. The bag is not designed in a manner that dedicates it for use solely or 
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principally with its contents, but is of a class or kind similar to atravel purse or toiletry bag 
designed to contain personal effects during travel. The bag and its contents function inde- 
pendently from one another. The bag provides storage, protection, organization and porta- 
bility to the shapes and is of a kind normally sold without the contents. Therefore, the bag 
and its contents do not constitute a set, and the components are separately classifiable. 

Sample 2 is identified as an assortment of overhead geo shape tracers. This sample con- 
sists of twelve different geometric shapes packaged in a reclosable plastic bag. The shapes 
are made of translucent green PVC sheet and measure .3 mm in thickness. The shapes in- 
clude one square, one rectangle, and ten other shapes. In this case, the components consti- 
tute a set, with the essential character imparted by the non-rectangular shapes. 

Sample 3 is identified as an assortment of overhead algebra tiles. This sample consists of 
50 pieces of translucent colored tiles packaged in a reclosable plastic bag. All of the tiles are 
in the shapes of squares or rectangles. The tiles are made of polystyrene plastic and mea- 
sure 3 mm in thickness. 

Sample 4 is identified as an overhead geoboard. The geoboard is a 6 inch square board 
made of translucent polystyrene, packaged together with a set of 25 rubber bands in two 
different sizes and five different colors in a heat sealed plastic bag. The board is molded to 
incorporate 25 projections or “pegs” on one surface, forming a grid. Each peg is identified 
with a letter of the alphabet molded next to it. In addition both the horizontal rows and the 
vertical columns are labeled with molded numbers from 1 to 5 to show the coordinate axes. 
The geoboard set is used by a teacher to demonstrate various geometric concepts. The 
teacher may place the rubber bands around the pegs to form different polygons, and to dem- 
onstrate shapes, relationships, and concepts such as area, perimeter, congruence and sym- 
metry. 

Sample 5 is identified as an opaque geoboard. This is similar to sample 4, except it cannot 
be used with an overhead projector. The geoboard is a 7 / inch square opaque board witha 
grid formed by 25 projections or “pegs” on one side. In addition, it has 12 pegs on the re- 
verse side that can be used to form a circle, 4 pegs to form a square around the circle and a 
peg in the middle of the circle. The pegs in the circular array are spaced at 30 degree inter- 
vals. The geoboard is imported with rubber bands in different sizes and colors. By draping 
the bands around various pegs, the teacher can demonstrate mathematical concepts such 
as perimeter, area, radius and diameter. 

You suggest classification in heading 9023, Harmonized Tariff Schedule of the United 
States (HTS), which provides for “instruments, apparatus and models, designed for dem- 
onstrational purposes (for example, in education or exhibitions), unsuitable for other uses, 
and parts and accessories thereof.” In the opinion of this office, the geoboards meet this 
description, while the polygons, geo shape tracers and algebra tiles do not. The Explanato- 
ry Notes to the HTS constitute the official interpretation of the tariff schedule at the inter- 
national level. The Explanatory Notes covering heading 9023, HTS, list articles such as 
demonstrational machines, anatomical models, training dummies, relief maps and mili- 
tary tank simulators. The geoboards may be said to meet a very broad definition of the term 
“model” or “apparatus,” since they are three-dimensional teaching tools with protrusions 
that are spaced and labeled for specific purposes. However, the tiles and other shapes are 
not even remotely similar to any of the eleven items listed in the Explanatory Notes. Not 
even the broadest interpretation of the terms “instruments, apparatus and models” could 
be said to encompass general purpose flat shapes. Also, although the shapes may be used in 
conjunction with other materials as part of a lesson, they themselves do not illustrate or 
demonstrate any mathematical concept. They are merely flat shapes, which possess no 
marks, features or functions that particularly suit them for use in demonstrating any par- 
ticular concept, theory or principle. 

In addition, classification in heading 9023 requires that the articles be unsuitable for 
other uses. The shapes are general purpose articles that may be used in home or play set- 
tings as well as in educational settings. 'The shapes may be used for tracing, drawing or de- 
signing patterns, for play activities of color or shape sorting or stacking, or even for craft 
activities. We note that the marketing literature included with your request illustrates the 
possible use of some of these shapes in the design of quilts. On the other hand, the geo- 
boards have no practical use for purposes other than demonstrating mathematical con- 
cepts. Although the rubber bands in Samples 4 and 5 are suitable for other uses, their 
function, cost and bulk are clearly subsidiary to that of the geoboards. 
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The applicable subheading for the vinyl zipper bag in Sample 1 will be 4202.92.4500, Har- 
monized Tariff Schedule of the United States (HTS), which provides for travel, sports, and 
similar bags, other. The rate of duty will be 20% ad valorem. 

The applicable subheading for the squares and rectangles in Sample 1, and for Sample 3, 
the overhead algebra tiles, will be 3920.30.0000, HTS, which provides for other plates, 
sheets, film, foil and strip, of plastics, noncellular and not reinforced, laminated, supported 
or similarly combined with other materials: of polymers of styrene. The rate of duty will be 
5.8 percent ad valorem. 

The applicable subheading for the shapes in Sample 1 other than squares and rectangles, 
as well as for Sample 2, the set of overhead geo shape tracers, will be 3926.10.0000, HTS, 
which provides for other articles of plastics * * * office or school supplies. The rate of duty 
will be 5.3 percent ad valorem. 

The applicable subheading for Sample 4, overhead geoboards, and Sample 5, geoboards, 
will be 9023.00.0000, HTS, which provides for instruments, apparatus and models, de- 
signed for demonstrational purposes (for example, in education or exhibitions), unsuitable 
for other uses, and parts and accessories thereof. The rate of duty will be free. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Joan Mazzola at 212-637-7034. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
New York, NY, March 29, 2000. 
CLA-2-90:RR:NC:MM:105 F83541 
Category: Classification 


Tariff No. 9017.80.0000 
MR. JOHN COLOMAIO 


TRANS-BORDER CUSTOMS SERVICES 
625 Delaware Avenue 

Suite 210 

Buffalo, NY 14202 


Re: The tariff classification of a student kit from China. 


DEAR Mr. COLoMAIO: 

In your letter, dated February 24, 2000, for Instructional Materials Group, you re- 
quested a tariff classification ruling for a Glencoe Student Manipulative Kit, ISBN 
0-02-833654-2. 

An attachment states that 5,000 of these kits were entered on July 13, 1999 under HTS 
9023.00.0000 on Customs Entry 2567023-4. That entry has not been liquidated as of this 
date. The importer states, in his February 23, 2000 letter, “to our knowledge, there are no 
issues currently pending before the Customs Service or any court”, and you state, “our cli- 
ent * * * wishes to import into the USA a Mathematics Manipulation Kit * * *.” so we con- 
sider your request to be for “prospective transactions” under CR 177.1-a. 

Even if we accept your statement that the sample kit is “primarily used in teacher train- 
ing workshops to demonstrate algebra and geometry concepts”, the kit is not classified un- 
der HTS 9023.00.00 since many of its important elements, at minimum, the tape measure, 
metal scissors, plastic cups, protractor, ruler, and discs, are clearly of the standard type and 
are not “unsuitable for other uses” as required by the Heading. 

Although you did not provide the unit costs of the items in the kit, the parts order form 
for replacement pieces does give us an approximation of their relative costs. We take it that 
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the kits will be delivered to the users in the same plastic bags as in the sample. Under an 
essential character analysis per Harmonized System General Rule of Interpretation 3-b 
(excluding any items which may be classifiable in 9023 since the terms of its heading 
“otherwise require”, noting Explanatory Note II to GRI 3), we find that the items classifi- 
able in heading 9017, i.e., the 60 inch-150 centimeter flexible tape measure, the plastic pro- 
tractor, and the combination 4 inch-11 centimeter plastic ruler-protractor, will either 
provide the kit its essential character or appear last in the HTS among the headings which 
equally merit consideration in providing its essential character. Within 9017, the tape mea- 
sure and the ruler element of 9017.80 provide the essential character. 

The applicable subheading for this item will be 9017.80.0000, Harmonized Tariff Sched- 
ule of the United States (HTS), which provides for “other” instruments for measuring 
length, for use in the hand. The general rate of duty will be 5.3 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.FR. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist James Sheridan at 212-637-7037. 

ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT C] 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 965028 BJB 
Category: Classification 


Tariff No. 3926.10.00 and 9017.80.00 
MR. JOHN COLOMAIO 


TRANS-BORDER CUSTOMS SERVICES, INC. 
625 Delaware Avenue, Suite 210 
Buffalo, NY 14202 


Re: Geoboard; Teaching aids; Student geometry and manipulative kit; Modification of NY 
F83529 and F83541. 


DEaR Mr. CoLoMaio: 

This is in reference to NY Rulings F83529 and F83541, which the Director of Customs 
National Commodity Specialist Division, New York, issued to you on March 24, and 29, 
2000, respectively, on behalf of Instructional Materials Group, LLC. These rulings con- 
cerned the classification, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of teaching aids and manipulatives, including articles referred to as “geo- 
boards.” 

We have reviewed the decisions in NY F83529 and NY F83541, and have determined that 
the classifications of the geoboards, are in error. This ruling modifies NY F83529 and NY 
F83541, with respect to geoboards, and sets forth the correct classification. 


Facts: 


The merchandise consists of a square board made of polystyrene packaged together with 
a set of 25 rubber bands in two different sizes and five different colors in a heat-sealed plas- 
tic bag. The boards come in varying dimensions, e.g., in NY F83529: sample 4 is a 6-inch 
translucent square, and sample 5 is a 7 and 1/4-inch opaque square of polystyrene plastic. 
Some geoboards are translucent for use on an overhead projector in a classroom setting, 
and some are opaque, and would not be conducive for use on an overhead projector, but indi- 
vidually by a student or in a tutorial situation. 

Each geoboard is molded on one side to incorporate 25 projections or “pegs” on one sur- 
face, forming a 5 by 5 peg grid. Each peg is identified with a letter of the alphabet molded 





40 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 23, JUNE 6, 2001 


next to it. Both the horizontal and vertical peg columns are labeled with molded numbers 
from 1 to 5, intended for use to show coordinate axes. The rubber bands are placed around 
the pegs to form different geometric shapes. Sample 5 in NY F83529, has an additional 12 
pegs on its reverse side that may be used to form a circle, 4 pegs to form asquare around the 
circle, and a peg in the middle of the circle. The pegs in the circular array are spaced at 30 
degree intervals. 

In NY rulings F83529 and F83541, the geoboards were classified under heading 9023, 
HTSUS, which provides for “[iJnstruments, apparatus and models, designed for demon- 
strational purposes (for example, in education or exhibitions), unsuitable for other uses, 
and parts and accessories thereof].]” 


Issue: 


Whether the plastic polystyrene geoboard is classifiable under heading 9023, HTSUS, as 
an “[iJnstruments, apparatus and models, designed for demonstrational purposes (for ex- 
ample, in education or exhibitions), unsuitable for other uses, and parts and accessories 
thereof[,]” or pursuant to another heading under the HTSUS. 


Law and Analysis: 


Classification of merchandise under the HTSUS is in accordance with the General Rules 
of Interpretation (GRIs). Under General Rule of Interpretation (GRI) 1, HTSUS, goods are 
to be classified according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

In understanding the language of the HTSUS, the Harmonized Commodity Description 
and Coding System Explanatory Notes may be utilized. The Explanatory Notes (ENs), al- 
though not dispositive or legally binding, provide acommentary on the scope of each head- 
ing of the HTSUS, and are generally indicative of the proper interpretation of these 
headings. Customs believes the ENs should always be consulted. See T.D. 98-80, 54 Fed. 
Reg. 35127, 35128 (Aug. 23, 1989). 

The HTSUS provisions under consideration are as follows: 


3920 Other plates, sheets, film, foil and strip, of plastics, non-cellular and not 
reinforced, laminated, supported or similarly combined with other ma- 
terials. 

3920.10.00 Of polymers of ethylene 

3920.30.00 Of polymers of styrene 


* * * aK * * 


3926 Other articles of plastics and articles of other materials of headings 
3901 to 3914: 


3926.10.00 Office or school supplies 


* * * * * * * 


9017 Drawing, marking-out or mathematical calculating instruments (for 
example, drafting machines, pantographs, protractors, drawing sets, 
slide rules, disc calculators); instruments for measuring length, for use 
in the hand (for example, measuring rods and tapes, micrometers, cali- 
pers), not specified or included elsewhere in this chapter; parts and ac- 
cessories thereof: 

9017.80 Other instruments 


* * * * * * * 


9023 Instruments, apparatus and models, designed for demonstrational pur- 
poses (for example, in education or exhibitions), unsuitable for other 
uses, and parts and accessories thereof * * *: 


* * * * * * 


* 

Note 2(r), Chapter 39, HTSUS, states that the chapter does not cover: “[a]rticles of chap- 
ter 90 (for example, optical elements, spectacle frames, drawing instruments)[.]” There- 
fore, if the “geoboards” are goods classifiable under heading 9025, they cannot be 
classifiable under headings 3920 or 3926, HTSUS. 

The ENs to heading 9023, provide a list of eleven examples of instruments, apparatus 
and models designed for demonstrational purposes. All of the examples provided are com- 
plex and sophisticated articles, including “(1) [s]pecial demonstrational machines or ap- 
pliances * * *, (3) [t]raining dummies, constituting an inflatable life-size model of the 
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human body with artificial respiratory parts reproducing those of a human being, (6) 
{mlJodels, etc., for artillery training, used in training courses held indoors, and (11) [mlili- 
tary tank simulators which are used for the training * * * of tank drivers.” 

“Geoboards” are used as instructional aids to teach mathematical and geometry con- 
cepts. Although geometry is a facet of mathematics, and mathematical principles are often 
complex, neither the single-sided geoboard, nor its double-sided version, rise to the level of 
complexity or sophistication exhibited by the examples provided in the ENs to heading 
9023. While examples of models are provided in the ENs, the term “model” is not defined in 
the section or chapter notes or in the ENs for heading 9023. 

In the absence of a contrary legislative intent, tariff terms that are not defined in an 
HTSUS section or chapter note, or clearly described in an EN, are construed in accordance 
with their common and commercial meanings, which are presumed to be the same. Nippon 
Kogasku (USA) Inc. v. United States, 69 CCPA 89, 673 F.2d 380 (1982). Dictionaries, scien- 
tific authorities and other reliable lexicographic sources are often consulted; and, where 
the term under consideration is technical in nature, appropriate technical sources of infor- 
mation should be consulted. C.J. Tower & Sons v. United States, 69 CCPA 128, 673 F.2d 
1268 (1982). 

In this case, a typical definition of the term “model” is “a small copy or imitation of an 
existing object, as a ship, building, etc., made to scale;” “a preliminary representation of 
something, serving as the plan from which the final, usually larger, object is to be 
constructed;” or “a hypothetical description, often based on an analogy, used in analyzing 
or explaining something * * *.” (Webster’s New World Dictionary, 3" College Ed., 1988, p. 
871.) These definitions support the proposition that a “model” involves an intricate struc- 
ture, or is a representation of a complex hypothetical or other difficult concept otherwise 
too complex to understand by mere explanation, analogy, or simple analysis. Showing two- 
dimensional shapes by hooking rubber bands to a series of small plastic pegs, on a square of 
plastic is not a complicated task, an intricate imitation, or a sophisticated procedure. The 
presentation of simple geometric shapes on the subject geoboard is fleeting and non-perma- 
nent at best. 

In NY F83529, Customs determined that a geoboard may be used to demonstrate, “pe- 
rimeter, area, radius, and diameter,” “congruence and symetry.” However, these are not 
sophisticated concepts. Further, radius and diameter may only be measured on the dual 
peg-sided models. On the single peg-sided geoboard, no circle of pegs is available on the re- 
verse side, thus, radius, circumference, and diameter may not be measured where no circle 
can be formed. Moreover, representations of geometric forms and discussions of “perime- 
ter, area, radius, and diameter,” may only easily be performed in relative terms (e.g., in 
terms of the number of pegs’ distance around a figure). Using a tape measure or ruler, it is 
difficult to determine linear measurements from peg to peg, because the pegs are round. 
Thus, even once a decision is made as to whether one should measure from the forward or 
back edge of one peg to the next, or from the midpoint of a peg head to the midpoint of anoth- 
er, the distances measured are non-uniform, in fractions of inches, and are not easily added 
together. The determination of perimeter and area measurements therefore, are particu- 
larly difficult to ascertain. The demonstration of geometric shapes may be more easily 
shown and measured on a chalkboard or on individual sheets of graph paper. 

The geoboards without the rubber bands are further limited in use as a model or demon- 
strator apparatus. A student armed with a simple sheet of graph paper and a pencil has a 
more enduring and accurate method for forming and measuring geometric shapes. The 
geometric forms created using rubber bands hooked around geoboard pegs also appear less 
sophisticated (only two-dimensional), and are less permanent, than a collection of individ- 
ual plastic geometric shapes used for the same purposes. 

Geoboards are advertised on commercial and non-commercial math study websites on 
the Internet. In some cases, parents and teachers are urged to construct their own geo- 
boards for use at home, or in the classroom, reflecting the simplicity of the geoboard’s con- 
cept and construction. These articles are not limited in their use as a teacher’s 
instructional aid solely suitable on an overhead projector in the classroom, but may be used 
at home, as a supplementary study aid. 

With respect to the potential applicability of heading 3920, HTSUS, Note 10, Chapter 39, 
states that, “[i]Jn headings 3920 and 3921, the expression “plates, sheets, film, foil and 
strip” applies only to plates, sheets, film, foil and strip (other than those of Chapter 54) and 
to blocks of regular geometric shape, whether or not printed or otherwise surface-worked, 
uncut or cut into rectangles (including squares) but not further worked (even if when so 
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cut they become articles ready for use).” Sample 4 in NY F83529 has a further raised edge 
in addition to the pegs on one side. Sample 5, in the same ruling, has pegs on both sides. 
Although the geoboards are square or rectangular in silhouette, they are not flat, or uni- 
formly rectangular or square in their entirety, or in block form. 

The ENs to heading 3920, HTSUS, in pertinent part state, “[alcecording to Note 10 to this 
Chapter, the expression “plates, sheets, film, foil and strip” applies only to plates, sheets, 
film, foil and strip and to blocks of regular geometric shape, whether or not printed or 
otherwise surface-worked (for example, polished, embossed, coloured, merely curved or 
corrugated), uncut or cut into rectangles (including squares) but not further worked (even 
if when so cut they become articles ready for use, for example, tablecloths). The edging and 
pegs that appear on the geoboards may be added during the molding process, but they do 
change, and are meant to fundamentally change the very nature of the geoboard. Although 
“[p]lates, sheets, etc., whether or not surface-worked (including squares and other rectan- 
gles cut therefrom), with ground edges, drilled, milled, hemmed, twisted, framed or other- 
wise worked or cut into shapes other than rectangular (including square) are generally 
classified as articles of headings 39.18, 39.19 or 39.22 to 39.26[,]” (EN 39.20, p. 619), 
these articles may not qualify as being “further worked,” but do not retain their essentially 
flat shape and are thus, classifiable under heading 3926, HTSUS. 

The ENs to heading 3926, HTSUS, emphasize in pertinent part, that heading 3926 only 
covers “articles, not elsewhere specified or included, of plastics (as defined in Note 1 to the 
Chapter [39]) or of other materials of headings 39.01 to 39.14.” Insofar as geoboards are not 
provided for under headings 9023 or 3920, HTSUS, they are classifiable under the more 
general “basket provision” of heading 3926, HTSUS, as “[o]ther articles of plastics * * *.” 

In NY F83529 the subject geoboards were individually the subject of a tariff ruling re- 
quest, and thus, each article was separately classified. However, in NY F83541, the tariff 
ruling request was for a “student manipulative kit” that includes a geoboard. Customs 
found that the “student manipulative kit,” and its several components, were classifiable 
under heading 9017, HTSUS, pursuant to an “essential character” analysis at GRI 3(b). 
Customs further concluded that per Explanatory Note II to GRI 3, the geoboards were not 
classifiable under heading 9017, HTSUS, insofar as the terms of heading 9023, HTSUS, 
“otherwise require[d].” However, we have now determined that none of the geoboards 
demonstrate the degree of sophistication reflected by the models, appliances, or apparatus 
described in the ENs to heading 9023, HTSUS. 

We find that geoboards are individually classifiable under heading 3926, HTSUS, which 
provides for “[o]ther articles of plastics[.]” Insofar as the geoboard in NY F83541 is acom- 
ponent of a “student manipulative kit,” the GRI 3(b) “essential character analysis” must 
be applied. In NY F83541, Customs found that the “essential character” of the kit was de- 
termined by the following articles: the “60 inch - 150 centimeter flexible tape measure, the 
plastic protractor, and the combination 4 inch - 11 centimeter plastic ruler-protractor. 
Thus, the “student manipulative kit” and its components were classifiable under heading 
9017, HTSUS, which provides for “ * * * instruments for measuring length, for use in the 
hand[.]” Used for representation of comparative dimensions of geometric shapes and mea- 
suring their perimeter, area, radius, and diameter, geoboards are used as a type of an educa- 
tional measuring aid. Inclusion of a geoboard, individually classifiable in subheading 
3926.10.00, HTSUS, in the “student manipulative kit,” does not alter the “essential char- 
acter” of the kit, but rather serves to further its “essential character.” Thus, at GRI 3(b), 
the “student manipulative kit” in NY F83541, inclusive of a geoboard and its rubber bands, 
remains classifiable at subheading 9017.80.00, HTSUS, which provides for, “instruments 
for measuring length, for use in the hand * * *: Other instruments[.]” 


Holding: 


Under the authority of GRI 1, HTSUS, applied to the subheading level by GRI 6, HTSUS, 
the geoboards in NY F83529 are classifiable under subheading 3926.10.00, HTSUS, as an 
“[o]ther articles of plastics and articles of other materials of headings 3901 to 3914: Office 
or school supplies[.]” In NY F83541, the geoboard, which is one part of a “student manipu- 
lative kit,” is no longer excluded from the “essential character analysis” at GRI 3(b), and is 
therefore classifiable under subheading 9017.80.00, HTSUS, which provides for “[d]raw- 
ing, marking-out or mathematical calculating instruments (for example, drafting ma- 
chines, pantographs, protractors, drawing sets, slide rules, disc calculators); instruments 
fo ‘measuring length, for use in the hand (for example, measuring rods and tapes, microm- 


eters, calipers), not specified or included elsewhere in this chapter; parts and accessories 
thereof: Other instruments[.]” 





U.S. CUSTOMS SERVICE 43 


Effect on Other Rulings: 


NY F83529, dated March 24, 2000, and NY F83541, dated March 29, 2000, are modi- 


fied with respect to geoboards as set forth herein. The classification of the other articles 
are not affected by this ruling. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 


MODIFICATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO THE COUNTRY OF ORIGIN 
MARKING REQUIREMENTS APPLICABLE TO LIQUID 
CRYSTAL DISPLAY WATCHES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of modification of ruling letter and revocation of treat- 


ment relating to the country of origin of liquid crystal display watches 
for marking purposes. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub.L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling, and revoking any treatment 
previously accorded by Customs to substantially identical transactions, 
concerning the country of origin of liquid crystal display watches for 
marking purposes. Notice of the proposed modification and revocation 
of treatment was published in the CUSTOMS BULLETIN on March 7, 2001, 
Volume 35, No. 10. No comments were received. 


EFFECTIVE DATE: This action is effective for merchandise entered or 


withdrawn from warehouse for consumption on or after August 6, 
2001. 


FOR FURTHER INFORMATION CONTACT: Kristen K. Ver Steeg, 
Special Classification and Marking Branch, (202) 927-2327. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057 (hereinafter “Title VI”), became effective. Title 
VI amended many sections of the Tariff Act of 1930, as amended and re- 
lated laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
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to be clearly and completely informed of its legal obligations. Accord- 

ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 

responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1484), the importer of record is responsi- 
ble for using reasonable care to enter, classify and value imported mer- 
chandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to Customs obligations, a notice of proposed modification 
of Headquarters Ruling Letter (HRL) 560202, dated December 20, 
1996, was published in the CUSTOMS BULLETIN on March 7, 2001, Vol- 
ume 35, No. 10. No comments were received in response to this notice. 

As stated in the proposed notice, this modification will cover any rul- 
ings on this merchandise that may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing databases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should have advised Customs during this notice period. Similar- 
ly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 US.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs is revoking 
any treatment previously accorded by Customs to substantially identi- 
cal transactions. This treatment may, among other reasons, be the re- 
sult of the importer’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merchandise, or the importer’s or Customs previous 
interpretation of the Harmonized Tariff Schedule of the United States 
(HTSUS). Any person involved in substantially identical transactions 
should have advised Customs during this notice and comment period. 
An importer’s failure to advise Customs of substantially identical 
transactions or of a specific ruling not identified in this notice, may 
raise issues of reasonable care on the part of the importer or his agents 
for importations of merchandise subsequent to this notice. 

In HRL 560202, dated December 20, 1996, Customs considered LCD 
watches assembled in China with components from China, Singapore, 
Japan and Hong Kong. In that case, Customs determined that the inte- 
grated circuit was the component which functions as the “watch move- 
ment” of an LCD watch, and where the integrated circuits were the 
product of Singapore, held that the marking, “Designed in USA, Made 
in Singapore” was acceptable for purposes of 19 U.S.C. 1304. It has long 
been Customs position that the origin of a watch or clock is the country 
of manufacture of the watch or clock movement. 
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Upon reconsideration, however, we find that the position taken by 
Customs in HRL 560202, supra, regarding the country of origin of the 
article, was erroneous. As a result of further review, it is our determina- 
tion that the integrated circuit, by itself, is not capable of determining 
intervals of time and thus, does not meet the definition of “watch move- 
ments” provided in Note 3, Chapter 91 of the Harmonized Tariff Sched- 
ule of the United States (HTSUS). Instead, the “movement” of a watch 
with a liquid crystal display consists of the following components: the 
printed circuit board (PCB), resistors, capacitors, piezoelectric quartz 
crystal, integrated circuit, transistor, coils and electroluminescent (EL) 
circuit driver, the liquid crystal device, elastomeric or conductive con- 
nectors and electroluminescent lamp polarizers. 

Accordingly, pursuant to 19 U.S.C. 1625(c)(1), Customs is modifying 
HRL 560202 and any other ruling not specifically identified, to reflect 
this position, in accordance with the analysis set forth in HRL 561945, 
which is set forth as the Attachment to this document. Additionally, 
pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any treatment 
previously accorded by Customs to substantially similar transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling modifying HRL 


560202 will become effective 60 days after publication in the CUSTOMS 
BULLETIN. 


Dated: May 21, 2001. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ]} 


DEPARTMENT OF THE TREASURY, 
U.S. CUSTOMS SERVICE, 
Washington, DC, May 21, 2001. 


MAR-05 RR:TC:SM 561945 KKV 


Category: Marking 
MR. CHARLES S. COSTER 


TIME/BY DESIGN 
277 Mt. Auburn Street 
Cambridge, MA 02138 


Re: Country of origin marking for imported watches designed in the U.S. and manufac- 


tured abroad; identity of components which comprise the “movement” of a watch with 
a liquid crystal display. 


DEAR MR. COSTER: 

This is in regard to Headquarters Ruling Letter (HRL) 560202, that was issued to you on 
December 20, 1996, which addressed the country of origin marking of imported liquid crys- 
tal display (LCD) watches. We have reviewed this ruling in light of another matter current- 
ly before us on substantially similar merchandise and have determined that a portion of 
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HRL 560202, supra, is incorrect with regard to the issue of the identity of the components 
that constitute the “watch movement.” Therefore, this ruling modifies HRL 560202 to the 
extent described below. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by sec- 
tion 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act (Pub. L. 103-182, 107 Stat. 2057), a notice was published on 
March 7, 2001, in Vol. 35, No. 10 of the CUSTOMS BULLETIN, proposing to modify HQ 560202 
and to revoke the treatment pertaining to the country of origin marking of liquid crystal 
display watches. No comments were received in response to this notice. 


Facts: 


You indicate that Time/By Design plans to import liquid crystal display (LCD) watches 
into the United States that were designed in the United States. Integrated circuits from 
Singapore and other watch components from Japan and Hong Kong are sent to China, 
where they are combined with other components from China and assembled into finished 
LCD watches and exported to Hong Kong for shipment to the U.S. You propose to mark the 


watches, “Designed in USA, Made in Singapore” stamped into the reverse side of the metal 
watch case. 


Issue: 


What are the components that comprise the “movement” of a watch with a liquid crystal 
display for country of origin marking purposes? 


Law and Analysis: 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), provides that unless 
excepted, every article of foreign origin imported into the US. shall be marked in a conspic- 
uous place as legibly, indelibly, and permanently as the nature of the article (or its contain- 
er) will permit, in such a manner as to indicate to the ultimate purchaser in the U.S. the 
English name of the country of origin of the article. Congressional intent in enacting 19 
U.S.C. 1304 was “that the ultimate purchaser should be able to know by an inspection of the 


marking on the imported goods the country of which the goods is the product. The evident 
purpose is to mark the goods so that at the time of purchase the ultimate purchaser may, by 
knowing where the goods were produced, be able to buy or refuse to buy them, if such mark- 
ing should influence his will.” United States v. Friedlander & Co., 27 C.C.PA. 297 at 302; 

C.A.D. 104 (1940). 

We note that while additional U.S. Note 4, Chapter 91, HTSUS, contains special marking 
requirements for certain watches, they are not applicable to “[m]ovements with opto-elec- 
tronic display only and cases designed for use therewith.” Because the watches at issue are 
specifically excepted from the special marking requirements set forth in additional U.S. 
Note 4, the articles must comply with the general marking requirements set forth in 19 
U.S.C. 1304. 

In the instant case, integrated circuits from Singapore and other watch components 
from Japan and Hong Kong are exported to China, where they are combined with additional 
components from China and assembled into finished watches. The finished watches are 
sent to Hong Kong for exportation to the U.S. It has long been Customs position that the 
origin of a watch or clock is the country of manufacture of the watch or clock movement. 
Although the addition of the hands, dial, case or watchband may add definition to the time- 
piece, it does not substantially change the character or use of the watch or clock movement, 
which is the essence of the watch or clock (See Headquarters Ruling Letter 735197, dated 
January 4, 1994. 

Based upon the information provided, Customs determined in HRL 560202, dated De- 
cember 20, 1996, that the integrated circuit isthe component which functions as the watch 
movement for a watch with a liquid crystal display and held that where the integrated cir- 
cuit was a product of Singapore, the statement “Designed in USA, Made in Singapore” met 
the special marking requirements of 19 CFR 134.46 and was acceptable for purposes of 19 
US.C. 1304. 

Upon review, however, we note that while the issue of the appropriate country of origin 
marking was discussed in some detail, the issue of the identity of the components which 
comprise the “movement” of watch with a liquid crystal display was not addressed with 
particularity. Therefore, we revisit this issue here. 
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Note 3, Chapter 91 of the Harmonized Tariff Schedule of the United States (HTSUS) 
states: 


For the purposes of this chapter, the expression “watch movements” means devices 
regulated by a balance wheel and hairspring, quartz crystal or any other system capa- 
ble of determining intervals of time, with a display or a system to which a mechanical 
display can be incorporated . Such watch movements shall not exceed 12 mm in thick- 
ness and 50 mm in width, length or diameter. [Emphasis ours] 


In general, an LCD watch consists of the following major components: 


a) liquid crystal display (LCD) subassembly consisting of a liquid crystal device, 
elastomeric or conductive rubber connectors, and electroluminescent (EL) lamp po- 
larizers; 

b) electronic subassembly consisting of a printed circuit board (PCB), resistors, ca- 
pacitors, piezoelectric quartz crystal, microprocessor integrated circuit, coils and an 
EL driver integrated circuit; 

c) a plastic module frame into which the other pieces fit; 

d) electrical switches and springs which enable the user to activate the merchandise 
functions described above; and 

e) a battery, to supply electrical current to operate the article. 


In an LCD watch, time division and regulation is accomplished by the quartz piezoelec- 
tric oscillator which, when placed in an electric field, vibrates (oscillates), thus creating the 
electrical impulse which is translated by the integrated electronic circuitry to operate the 
watch. When supplied with electrical power from the battery, the integrated circuit gener- 
ates and controls the oscillation of the crystal in accordance with its stored instruction 
(program). As the oscillator vibrates, the pulses are sent to a microchip which counts the 
pulses and instructs the LCD to change the information displayed as “hours,” “minutes” 
and “seconds.” Accordingly, neither the integrated circuit nor the piezoelectric quartz 
crystal, acting alone, is a “system capable of determining intervals of time” within the 
meaning of Note 3. Therefore, upon reconsideration of the underlying facts, we are of the 
opinion that, to the extent that HRL 560202, supra, held that a “watch movement” of a 
LCD watch was the integrated circuit alone, that portion of the decision is incorrect. 
Instead, intervals of time may only be determined by the combination of components listed 
as the “electronic subassembly.” Although the LCD subassembly does not measure or de- 
termine intervals of time, but merely displays them, the language of Note 3 defines “watch 
movements” as “devices regulated by a * * * quartz crystal or any other system capable of 
determining intervals of time, with a display” (emphasis added). Therefore, based upon the 
information provided, the components which comprise the “watch movement” of the sub- 
ject LCD watch are those components listed as comprising both the electronic subassembly 
and the LCD subassembly: the printed circuit board (PCB), resistors, capacitors, piezoelec- 
tric quartz crystal, integrated circuit, transistor, coils and electroluminescent (EL) circuit 
driver, the liquid crystal device, elastomeric or conductive rubber connectors and electrolu- 
minescent lamp polarizers 

With regard to the watches at issue here, it is unclear whether, at the time of importation 
into China for final assembly, the integrated circuit has been assembled together with any 
other components. Based upon the above analysis, the country of origin of the subject 
watches is the country in which the printed circuit board (PCB), resistors, capacitors, pi- 
ezoelectric quartz crystal, integrated circuit, transistor, coils and electroluminescent (EL) 
circuit driver, the liquid crystal device, elastomeric or conductive rubber connectors and 
electroluminescent lamp polarizers are assembled together to form the “watch move- 
ment” and the finished articles must be marked accordingly. 


Holding: 


Pursuant to Note 3, Chapter 91, HTSUS, the components of an LCD watch which are 
“* * * devices regulated by a * * * quartz crystal or any other system capable of determin- 
ing intervals of time, with a display” and thus, constitute the “watch movement” for the 
subject LCD watches are: the printed circuit board (PCB), resistors, capacitors, piezoelec- 
tric quartz crystal, integrated circuit, transistor, coils and electroluminescent (EL) circuit 
driver, the liquid crystal device, elastomeric or conductive rubber connectors and electrolu- 
minescent lamp polarizers. 
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HRL 560202, dated December 20, 1996, is modified accordingly. In accordance with 19 
U.S.C. 1625(c), this ruling will become effective (60) days after its publication in the Cus- 
TOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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(Slip Op. 01-57) 
HANOVER INSURANCE CO., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 94-07-00438 
[On cross-motions, partial summary judgment for the plaintiff. ] 
(Decided May 16, 2001) 


Sandler, Travis & Rosenberg, PA. (Arthur K. Purcell); Neville, Peterson & Williams 
John M. Peterson) for the plaintiff. 

Stuart E. Schiffer, Acting Assistant Attorney General; Joseph I. Liebman, Attorney in 

harge, International Trade Field Office, Commercial Litigation Branch, Civil Division, 

ment of Justice (Bruce N. Stratvert); and Office of the Assistant Chief Counsel, 

national Trade Litigation, U.S. Customs Service (Beth C. Brotman), of counsel, for 

the defendant 


OPINION AND ORDER 


AQUILINO, Judge: This action arises out of the manufacture in and ex- 
portation from Italy of equipment for a Grand Coulee electrical power 
plant of the Columbia Basin Project in the State of Washington. Its im- 
portation was pursuant to contract with the Bureau of Reclamation, 
U.S. Department of the Interior, but the pricing thereof fell within the 
ambit of determination(s) by other federal-government department(s) 
of sales at less than fair value. See, e.g., Final Results of Antidumping 
Duty Administrative Review; Large Power Transformers From Italy, 52 
Fed.Reg. 46,806 (Dec. 10, 1987). That determination by the Internation- 
al Trade Administration, U.S. Department of Commerce, set 71.40 per- 
cent as the margin of the Italian manufacturer’s dumping of such 
equipment at the time of delivery to the United States. 


I 


According to the amended complaint filed by the above-encaptioned 
plaintiff surety, the U.S. Customs Service computed that margin to re- 
sult in an antidumping duty of $292,638.12 on the entry herein, which 
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amount the surety ultimately paid!. That complaint alleges jurisdiction 
pursuant to 28 U.S.C. §§ 1581(a) and 1581(i)(4), pleading causes of ac- 
tion predicated in essence upon averments (i) that the plaintiff never re- 
ceived notice of suspension of liquidation, as required by 19 U.S.C. 
§1504(c); (ii) that it also never received notice of suspension on Customs 
Form 4333-A, as required by 19 C.FR. §159.12(c); (iii) that the price 
payable by the United States through the Bureau of Reclamation in- 
cluded import duty and was subject to mandatory adjustment under 
which the government was obliged to absorb duties, including any for 
dumping; (iv) that, under the terms of the government contract, the as- 
sessment of additional duties triggered an increase in the contract price 
of the merchandise, which, in turn, should have caused an equivalent 
increase in its United States Price, resulting in a determination that no 
antidumping duties were due; and (v) that the United States have been 
unjustly enriched by acquiring the equipment via the lowest public bid 
price and thereafter also collecting antidumping duties thereon. 

In its answer to the amended complaint, the defendant denies, among 
other allegations, that this Court of International Trade has subject- 
matter jurisdiction over plaintiffs Counts III, IV and V, pleading that 
those purported causes of action sound in government contract, whichis 
the statutory province of the United States Court of Federal Claims. As 
for the other two causes posited by the plaintiff, the defendant denies 
that this court has jurisdiction pursuant to 28 U.S.C. §1581(i) or that the 
plaintiff has properly invoked jurisdiction under section 1581(a). 


A 

This joinder of issue has been followed by a motion for (partial) sum- 
mary judgment on the part of the plaintiff and a cross-motion by the de- 
fendant for similar summary relief. The gravamen of the surety’s 
motion is that the subject entry was liquidated by operation of law since 
Customs failed to provide notice of suspension of liquidation and that 
the Service’s assessment of the antidumping duties was erroneous in 
that it failed to follow the Commerce Department’s liquidation instruc- 
tions. This motion is accompanied by a required statement of material 
facts as to which it is contended there is no genuine issue to be tried 


within the meaning of then-applicable CIT Rule 56(i)”. It states, in perti- 
nent part: 


12. Section 1.1.6 of the “Specifications” identified in paragraph 
11 above[*] provides that “the contract price” includes all applica- 
ble duties paid upon importation. Section 1.1.6 also provides that 


1 Plaintiff's single consumption entry bond on Customs Form 7551 was in the name of The Legnano Electric Corpo- 
ration, the nominal importer of the merchandise manufactured by Industrie Elettriche di Legnano, which firm adecree 
of the Italian Ministry of Industry placed under “Extraordinary Administration” by a government: appointed commis- 
sioner subsequent to the entry herein. See Nuove Industrie Elettriche di Legnano S.p.A. v. United States, 14 CIT 334, 
335, 739 FSupp. 1567, 1569 (1990). 

2 This requirement of amended Rule 56 has been relettered (h), effective May 1, 2000. 


This statement (erroneously) has two preceding paragraphs numbered J J, the first of which refers to a Solicitation 
DS-7371 that 


included a form issued by the Bureau of Reclamation, numbered 7—1481 (9-76) and entitled “Specifications, Divi- 
sion 1—General Requirements”. Section 1.1.6 of these Specifications, entitled “Federal, State, and Local Taxes” 
discusses the affect of federal, state, and local taxes and duties on “the contract price” 
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the contract price shal! be increased by the amount of any duty in- 
crease assessed after the contract property is imported, resulting 
from any “statute, court decision, written ruling, or regulation”, 
which requires the contractor (importer) to “pay or bear the bur- 
den” of such duty “or increase in the rate thereof” which would not 
otherwise have been payable on such transactions or property. 

13. Antidumping duties assessed on imported merchandise un- 
der 19 U.S.C. §1675[] constitute statutory “duties” and/or “in- 
creases” in the rate of duty, within the meaning of Section 1.1.6 of 
the “Specifications” identified * * * above. The Commerce Depart- 
ment’s Final Results in 52 Fed.Reg. 46,806, imposing antidumping 
duty margins on merchandise previously imported by Legnano, re- 
quired Legnano, and the plaintiff as surety, to “pay or bear the bur- 
den” of the duty increase. 

14. The * * * Final Results * * * constitute[] a “written ruling” 
within the meaning of * * * Section 1.1.6. 

15. Liquidation of the subject entry was suspended by statute in 
accordance with 19 U.S.C. §1675(a) (1982). 

16. On or about February 2, 1988, [] Customs * * * issued * * * In- 
formation Exchange (“C.I.E.”) mein i N-169/70 (Supplement 13), 
setting forth the “Master List” and indicating the actual antidump- 
ing duty applicable to the entry in question was $292,638.12. * * * 

17. * * * Customs * * * liquidated the merchandise on June 10, 
1988, together with interest on the antidumping duties * * * 
through the date of liquidation. 

18. Legnano never paid the antidumping duties in question, or 
any interest accruing thereon. 

19. The first demand made upon the * * * surety was November 
4, 1988. Plaintifffiled a protest * * * on January 23, 1989 in order to 
challenge the demand * * *. 

20. In the Ruling dated March 22, 1994* * *, the District Director 
of Customs (Seattle) granted plaintiff S protest * * * with respect to 
the applicability of interest, pursuant to * * * Headquarters’ deci- 
sion on Application for Further Review dated March 8, 1994 (HQ 
224397), but denied plaintiffs protest with respect to the * * * anti- 
dumping duties. Customs determined in the 1994 Ruling that Han- 
over’s protest was timely filed. 

21. On or about April 7, 1994, plaintifftendered and the * * * Ser- 
vice received payment in the amount due * * *. 

22. Defendant is the same entity which purchased the subject 
merchandise through its Department of Interior * * * at a price 
which the defendant determined to be dumped. 


26. The “Master List” issued by the Treasury Department * * * 
directed * * * Customs * * * tonotify * * * Service Headquarters of 
any “information on file which might affect the appraised value un- 
der the antidumping provisions.” C.I.E. number N-169/70 (Supple- 
ment 13). If such information was on file, Customs was instructed 
to “suspend liquidation of the affected entries until a decision is 
made concerning the applicability of the additional information.” 

27. Under the terms of the Contract, the assessment of additional 
duties, as evidenced by the assessment instructions in the Master 
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List, triggered an increase in the contract price for the imported 
merchandise. This, in turn, should have caused an equivalent in- 
crease in the “United States Price” for the merchandise, resulting 
in a determination that no antidumping duties were due. 

28. * * * Customs had an obligation to follow the Master List in- 
structions, and having been fully aware of the price adjustment 
clause of the Contract, the District Director of Customs (Seattle) 
should have notified * * * Headquarters and adjusted the United 
States Price of the goods to offset the amount of antidumping duties 
(and other duties) found to be due. 

29. Customs failed to appraise and liquidate the merchandise in 
accordance with the price adjustment clause in the Contract, and in 
accordance with the instructions from the Treasury Department 
(via the Commerce Department) contained in the “Master List”. 


In its response to this statement, the defendant admits paragraphs 
15, 16, 21 and 26. It admits paragraphs 17, 19, 20 and 28 in part. Its de- 
nials of portions of those four paragraphs and of the other paragraphs 
(11 (first), 12, 13, 14, 18, 22-24, 27 and 29, supra) in toto also aver that 
such contradiction does not signify the existence of issues of material 
facts which would preclude summary judgment, albeit in favor of the de- 
fendant. Defendant’s own Statement of Additional Material Facts as to 
Which There Is No Genuine Issue to be Tried is as follows: 


1. Plaintiff's searches for notices of suspension in connection 
with the subject entry were performed for the first time by (a) Mi- 
chael M. Tracey in 1988, (b) Mary Beth Duquette (Myers) in 1994, 
and (c) Ronald Ritland on or about the date of his affidavit, July 28, 
1998. 

2. Customs computer records indicate that notices of suspension 
were issued to plaintiff, as well as the importer of record, in Novem- 
ber 1981, November 1982, and November 1983, at their respective 
proper addresses. 

3. At the time of entry, the importer of record submitted a bond to 
Customs in the amount of $358,000 to cover potential antidumping 
duty liability on the subject merchandise, pursuant to the anti- 
dumping finding in Treasury Decision 72-161. 


The plaintiff denies paragraphs 2 and 3, while admitting in part and 
denying in part the first paragraph of this statement. 


II 


The defendant characterizes as “new”‘ the claim in plaintiff's sum- 
mary-judgment motion that the assessment of the antidumping duties 
by Customs was erroneous in that the Service failed to follow the Com- 


merce Department’s liquidation instructions, and it proceeds to argue 
that this claim is not 


“related to the same administrative decision listed in section 514 of 
the Tariff Act of 1930 that was contested in the protest.” See 28 
US.C. § 2638. The legislative history of section 2638 reveals that 


4 Defendant’s Memorandum in Support of its Motion for Summary Judgment, p. 25. 
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any newly raised ground must fall within the same category as the 
decision contested in the protest. * * * 

Plainly, Hanover’s new claim fails to meet the requirements of 
section 2638. Indeed, this new claim, in essence, challenges the un- 


derlying dumping determination; thus, this Court lacks jurisdic- 
tion over such claim. 


Defendant’s Memorandum, pp. 25-26 (other citations omitted). 

Of course, if this claim were indeed aimed at the underlying dumping 
determination, the court would readily concur that it lacks jurisdiction 
to hear and decide such subject pursuant to 28 U.S.C. §1581(a). But this 
court is unable to conclude that the claim actually does invoke section 
1581(c) or a basis of subject-matter jurisdiction other than that pleaded 
by the plaintiff, namely, 1581(a). 

That section requires that issues brought thereunder to this Court of 
International Trade must have been properly protested per 19 U.S.C. 
§1514 (1994), subsection (a) of which Title 19 section enumerates the 
grounds for protesting “decisions of the Customs Service, including the 


legality of all orders and findings entering into the same, as to”, among 
others, 


* * * (5) the liquidation or reliquidation of an entry, or reconcilia- 


tion as to the issues contained therein, or any modification thereof; 
* * * 


See, e.g., American Hi-Fi Int’l, Inc. v. United States, 19 CIT 1340 (1995), 


citing Mitsubishi Elec. America, Inc. v. United States, 44 F3d 973 
(Fed.Cir. 1994). And plaintiff's protest appears to have been pursuant to 
this subsection (a)(5) from the beginning, e.g.: 


2. We hereby protest the liquidation or reliquidation of the above 
entry with increased duties representing antidumping duties. The 
surety herein did not issue a bond for the payment of antidumping 
duties covering this entry. 

3. We protest liquidation or reliquidation with dumping duties re- 
flected on the demand on surety in excess of the amount reflected in 
the assessment instructions for this entry in C.I.E. N-169/70 * * * 
and interest calculated from an incorrect principal * * * in viola- 
tion of 19 U.S.C. §1673e(c)(3). 


Defendant’s Memorandum, Exhibit 6, third page. 
The part of the Customs Courts Act of 1980 which the defendant cites, 
28 U.S.C. §2638, provides that, in any civil action 


in which the denial, in whole or in part, of a protest is a precondition 
to * * * commencement * * *, the court, by rule, may consider any 
new ground in support of the civil action if such new ground— 
(1) applies to the same merchandise that was the subject of the 
protest; and 
(2) is related to the same administrative decision listed in section 
514 of the Tariff Act of 1930 that was contested in the protest. 


To the extent plaintiff's contention that Customs failed to follow Com- 
merce’s instructions is genuinely “new”, according to the foregoing pro- 





56 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 23, JUNE 6, 2001 


vision it need only apply to the same merchandise and be related to the 
same Service decision, which clearly is the case at bar. That the reasons 
for contesting liquidation may be different is not controlling, only that 
they lie within 19 U.S.C. §1514(a). See, e.g., CL. Hutchins & Co. v. 
United States, 67 Cust.Ct. 60, C.D. 4252, 331 FSupp. 318 (1971) (juris- 
diction over new claim upheld as within the same category of protest- 
able decision). Also, the question of jurisdiction under section 1581(a) 
turns on which agency makes the decision. See, e.g., American Hi-Fi 
Int’l, Inc. v. United States, supra. 

The defendant has no support for its position that the “essence” of 
plaintiff's “new” claim is a challenge to the underlying dumping deter- 
mination. The plaintiffdoes not contest that determination, rather that 
Customs liquidated the subject entry without reporting the escalation 
clauses in the contract as “any information on file which might affect 
the appraised values” of the goods, as required by Commerce’s liquida- 


tion instructions themselves. As has been pointed out, 19 U.S.C. 
§1514(a) 


contemplates that both legality and correctness of a liquidation be 
determined, at least initially, via the protest procedure. The word- 
ing * * * makes it clear that any challenge to the propriety of a liqui- 
dation * * * must be through this statute. 


LG Elec. U.S.A., Inc. v. United States, 21 CIT 1421, 1426, 991 ESupp. 
668, 674 (1997) (emphasis in original), quoting United States v. A.N. 


Deringer, 66 CCPA 50, 55, 593 F2d 1015, 1020 (1979). Indeed, “[jluris- 
diction for actions challenging Customs’ failure to follow Commerce’s 
actual liquidation instructions * * * is found under 28 U.S.C. §1581(a).” 
American Hi-Fi Int'l, Inc. v. United States, 20 CIT 910, 916, 936 FSupp. 
1032, 1037 (1996); ABC Int’l Traders, Inc. v. United States, 19 CIT 787, 
791 (1995) (claim that Customs failed to follow Commerce’s liquidation 
instructions “may be brought before the court under 28 U.S.C. §1581(a) 


after denial of protests by Customs”). 


Ill 


The defendant takes the position that, under the Tariff Act of 1930, as 
amended, notice to an importer of suspension of liquidation of an entry 
was sufficient to forego liquidation at the rate and amount of duty pos- 
ited by it at the time of entry. That is, notice to a surety of such suspen- 
sion was not necessary. 


The amended section of that act provided at the time of entry herein: 


(a) Liquidation 


Except as provided in subsection (b) of this section, an entry of 
merchandise not liquidated within one year from: 


(1) the date of entry of such merchandise * * * 
shall be deemed liquidated at the rate of duty, value, quantity, and 


amount of duties asserted at the time of entry by the importer, his 
consignee, or agent. * * * 
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(b) Extension 

The Secretary may extend the period in which to liquidate an 
entry by giving notice of such extension to the importer, his con- 
signee, or agent in such form and manner as the Secretary shall pre- 
scribe in regulations, if * * * 
(2) liquidation is suspended as required by statute or court order; 
* * * 
(c) Notice of suspension 

If the liquidation of any entry is suspended, the Secretary shall, 
by regulation, require that notice of such suspension be provided to 
the importer or consignee concerned and to any authorized agent 
and surety of such importer or consignee. 


19 U.S.C. §1504. The regulations promulgated in conjunction with this 
statute were as follows: 


§ 159.11 Entries liquidated by operation of law. 

(a) Time limit generally. Except as provided in §159.12, an entry 
not liquidated within 1 year from the date of entry of the merchan- 
dise * * * shall be deemed liquidated by operation of law at the rate 
of duty, value, quantity, and amount of duties asserted by the im- 
porter at the time of filing an entry summary for consumption in 
proper form * * *. 

§ 159.12 Extension of time for liquidation. 

(a) Reasons—(1) Extension. The district director may extend the 
1-year statutory period for liquidation for an additional period not 
to exceed 1 year if: 

(i) Information needed by Customs. Information needed by Cus- 
toms for the proper appraisement or classification of the merchan- 
dise is not available, or 

(ii) Importer’s request. The importer requests an extension in 
writing before the statutory period expires and shows good cause 
why the extension should be granted. * * * 

(2) Suspension. The 1-year liquidation period may be suspended 
as required by statute or court order. 

(b) Notice of extension. If the district director extends the time for 
liquidation, as provided in paragraph 

(a)(1) of this section, he promptly shall notify the importer or the 
consignee and his agent and surety on Customs Form 4333-A, ap- 
propriately modified, that the time has been extended and the rea- 
sons for doing so. 

(c) Notice of suspension. If the liquidation of an entry is sus- 
pended as required by statute or court order, as provided in para- 
graph (a)(2) of this section, the district director promptly shall 
notify the importer or the consignee and his agent and surety on 
Customs Form 4333-A, appropriately modified, of the suspension. 

19 C.ER. §§ 159.11, 159.12 (1980). 

The duty of the court is to give effect to the intent of Congress, and in 
doing so the first reference is to the literal meaning of the words 
adopted. E.g., Flora v. United States, 357 U.S. 63, 65 (1958). See also Kel- 
ly v. Robinson, 479 US. 36, 43 (1986); Madison Galleries, Ltd. v. United 
States, 870 F.2d 627, 629 (Fed.Cir. 1989) (the “starting point in every 
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case involving construction of a statute is the language itself”). More- 
over, the inquiry 
must cease if the statutory language is unambiguous and “the stat- 
utory scheme is coherent and consistent.” * * * The plainness or 
ambiguity of statutory language is determined by reference to the 
language itself, the specific context in which that language is used, 
and the broader context of the statute as a whole. 
Robinson v. Shell Oil Co., 519 U.S. 337, 340-41 (1997), quoting United 
States v. Ron Pair Enterprises, Inc., 489 U.S. 235, 240 (1989), and citing 
Connecticut Nat’l Bank v. Germain, 503 U.S. 249, 253-54 (1992), Estate 
of Cowart v. Niklos Drilling Co., 505 U.S. 469, 477 (1992), and McCarthy 
uv. Bronson, 500 US. 136, 139 (1991). Interpretation must “not be guided 
by a single sentence or member of a sentence” but by the “provisions of 
the whole law, and * * * its object and policy.” Philbrook v. Glodgett, 421 
US. 707, 713 (1975) (citations omitted). 

The defendant contends that the plain meaning of section 1504, su- 
pra, supports its position that notice to a surety is not required for an 
extension of liquidation due to suspension by statute or court order. Un- 
der the statute, liquidation is deemed to occur one year from the date of 
entry, “[e]xcept as provided in subsection (b)”. 19 U.S.C. §1504(a). Since 
that subsection does not provide for sureties, even though suspension is 
one basis for extension, the argument is that no notice was required in 
this case. See Defendant’s Memorandum, pp. 7-10. 

On its face, however, the statute is not unambiguous, and the court 
thus cannot rely exclusively on subsection (b)’s enacted language. In 
such a circumstance, “congressional intent is particularly relevant.” 
United States v. Hohri, 482 U.S. 64, 71 (1987). While section 1504(b), su- 
pra, does not specify notice to sureties, subsection (c) explicitly requires 
notice to them of suspension. In short, subsections (a), (b) and (c), read 
together, are not perfectly “coherent and consistent”, and the intent of 
Congress cannot be gleaned solely from their erstwhile words. 

The history of section 1504 does reflect reasonably-clear legislative 
intent. The primary justification for requiring notice to sureties under 
subsection (c) was to minimize risk of loss. See H.R. Rep. No. 95-621, p. 
25 (1977); S. Rep. No. 95-778, p. 32 (1978). The latter report (of the Sen- 
ate Finance Committee) noted that prior to the enactment of the section 
there was no law requiring liquidation to be completed within a specific 
time period. See S. Rep. No. 95-778, p. 31. It stated that subsection (c) 
would require notice of any suspension of liquidation to be given to the 
importer or consignee concerned and to any authorized agent and sure- 
ty of such importer or consignee. See id. at 32. The report explained that 
the law was designed to 


increase certainty in the customs process for importers, surety 
companies, and other third parties with a potential liability relating 
to a customs transaction. Under the present law, an importer may 
learn years after goods have been imported and sold that additional 
duties are due, or may have deposited more money for estimated du- 
ties than are actually due but be unable to recover the excess for 
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years as he awaits liquidation. Surety companies, which are jointly 
liable with importers for additional duties, would be better able to 
control their liabilities. Sureties would also be better protected 
against losses resulting from the dissolution of their principals in 
instances where there has been undue delay in liquidating entries. 


Id. Similarly, the House Ways and Means Committee Report explains 
that subsection (c) 


provides notice of any suspension of liquidation to the importer or 
consignee concerned and to any authorized agent and surety of 
such importer or consignee. The addition of this subsection gives 
notice to the sure[t]y companies and other third parties that there 
is a potential for loss. 

Thus, the sureties can take appropriate measures upon receiving 
this notice to make sure that at least as to continuing activities, the 
risk of loss will be minimized. 


H.R. Rep. No. 95-621, p. 25. Indeed, for the Customs Service to extend 
the liquidation period based on a suspension without notifying the sure- 
ty would seemingly diminish this legislative purpose. 

In addition to the legislative history, some case law supports an inter- 
pretation requiring notice to sureties of suspension of liquidation. In 
Old Republic Ins. Co. v. United States, 10 CIT 589, 596, 645 FSupp. 943, 
950 (1986), for example, the court held that notice to the surety was not 
required for a valid extension when notice was given to the importer. 
That opinion noted different treatment of sureties with regard to sus- 
pension, to wit: 


Suspension of liquidation is one ground upon which an extension 
may be granted. * * * Pursuant to the statutory scheme, it appears 
that if liquidation has been suspended and the time for liquidation 
will be extended as a result, then the Secretary must tell the import- 
er or consignee and their authorized agent and surety of the suspen- 
sion, but need only notify the importer, the consignee, or agent of 
the extension. Thus, if the extension does not involve a suspension 


there would be no requirement of notice to the surety under the 
statute. 


10 CIT at 595 and 645 FSupp. at 949, n. 14 (citation omitted). 

Finally in 1993, Congress amended the statute to require notice to 
sureties of all extensions of liquidation. The report of the House Ways 
and Means Committee commented on the version of section 1504 at is- 
sue herein in explaining the reasons for the legislative confirmation: 


With regard to notification of sureties, the bill corrects an omis- 
sion in existing law and codifies existing administrative practice. 
Presently, Customs is only required to provide notice of an extension 
of liquidation of an entry to sureties when the liquidation is sus- 
pended by statute or court order. The statute does not require notice 
to be sent to the surety when liquidation is extended because Cus- 
toms requires more information or when the importer requests an 
extension. The bill will now require notification of sureties in all 
three instances. 
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H.R. Rep. No. 103-361, pt. 1, p. 189 (1994) (emphasis added). Obviously, 
this confirmed the view within Congress that the statute as it existed re- 
quired notice to sureties of suspension of liquidation. 

In sum, this court, in the light of the legislative history (including the 
subsequent congressional confirmation), as well as of the administra- 
tive approach and judicial interpretation, concludes that Customs had 
to have notified the plaintiff of the suspension in extending the period of 
time within which to liquidate Legnano’s entry. 


IV 


The defendant asserts that the Service “gave notice of the suspension 
to the surety”. Defendant’s Memorandum, p. 7. Hanover disagrees. 
Each side now moves for summary judgment upon its respective stance. 
As a rule, such judgment 


shall be rendered forthwithifthe pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affidavits, 
if any, show that there is no genuine issue as to any material fact and 
that the moving party is entitled to a judgment as a matter of law. 


CIT Rule 56(c) (2000). Summary judgment will not lie, however, if the 
evidence is such that a reasonable trier of fact could return a verdict for 
the nonmoving party. See, e.g., Anderson v. Liberty Lobby, Inc., 477 US. 
242, 248 (1986). Moreover, when there are cross-motions for summary 
judgment, a court must decide each motion by interpreting the evidence 


submitted by the moving party in a light most favorable to the opposing 
party. See, e.g., Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 
US. 574, 587 (1986). 

In cases turning on the alleged giving of notice and lack of receipt 
thereof, there is a presumption that 


letters or other communications, properly addressed, stamped, and 
deposited in the mail, are received by the addressee in due course. 
* * * That presumption is rebuttable by proof of non-receipt. * * * 

Where a notice is required to be given by Customs officials, the 
burden of going forward with the evidence initially falls upon the 
plaintiff because the notice is deemed to have been given by virtue 
of the presumption of regularity which attaches to official acts. 
However, the burden of proof then is on the Government because it 
is the Government’s statutory responsibility to provide the notice. 
The proofs offered by a plaintiffat this point are directed toward ne- 
gating the presumed delivery by way of evidence of non-receipt, 
non-issuance, or non-delivery of the notice. When the plaintiff has 
met this initial requirement, the burden of going forward shifts to 
the Government to establish that notice was given. * * * 


Intra-Mar Shipping Corp. v. United States, 66 Cust.Ct. 3, 5-6, C.D. 4160 
(1971) (citations omitted). See also Int’l Cargo & Sur. Ins. Co. v. United 
States, 15 CIT 541, 544, 779 FSupp. 174, 177 (1991); FW. Myers & Co., 
Inc. v. United States, 6 CIT 215, 215-16, 574 FSupp. 1064, 1065 (1983). 
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It has been held that an affidavit from a plaintiff importer’s record- 
keeper, stating that an extension notice had not been received, was suffi- 
cient to rebut the presumption that notice was in fact given. See, e.g., 
Enron Oil & Transp. Co. v. United States, 15 CIT 511 (1991), vacated 
and remanded on other grounds, 988 F.2d 130 (Fed.Cir. 1993); Int’l Car- 
go & Sur. Ins. Co. v. United States, 15 CIT at 544, 779 FSupp. at 177 
(“The presumption is not conclusive, and may be rebutted by a declara- 
tion or other evidence indicating that notice was not received”). 

Here, the plaintiff has submitted affidavits from the Hanover em- 
ployees and broker responsible for handling suspension notices received 
from Customs. The sum and substance of each affiant is that he or she 
has no recollection of ever receiving or reviewing a Notice of Suspension 
of Liquidation for Legnano Electric Corporation entry 81-534208-9 and 
that The Hanover Insurance Company never received such a notice. See 
Plaintiff's Summary Judgment Exhibit F (Affidavit of Michael M. Tracy, 
para. 10); Exhibit G (Affidavit of Jeannette Heroux, para. 6); Exhibit H 
(Affidavit of Mary Beth Duquette, para. 10); and Exhibit I (Affidavit of 
Ronald E. Ritland, para. 6). In the absence of such receipt, according to 
these affidavits, no suspension file was established or subsequently lo- 
cated, whereupon the plaintiff claims that “the reasonable inference 
which may be drawn from the absence of a specific file is that * * * notice 
was not received.” Plaintiff's Response Brief, p. 16. 

The court finds that these submissions, at a minimum, rebut the pre- 
sumption that notice was in fact given. Cf G. Weissenberger, Federal Ev- 
idence, §803.37, p. 499 (3d ed. 1998): 


* * * In aregularly conducted business activity where a person with 
personal knowledge systematically prepares and maintains records 
at a time proximate to the occurrence of the event or transaction 
recorded, comprehensiveness and accuracy may be assumed. Con- 
sequently, lack of a record concerning the event is persuasive evi- 
dence of its nonoccurrence or nonexistence. 


B 


Defendant’s primary evidence is a computer printout from the Cus- 
toms extension/suspension history file, accompanied by written at- 
tempts under oath by two Service employees to explain standard 
operating procedures for printing, mailing, and recording notices of sus- 
pension of the kind at issue herein. One declarant is of the 


opinion that if the history file has a record of an extension or sus- 
pension notice for an entry, then the notice was printed and mailed 
to the address shown on the record * * *. 


Defendant’s Memorandum, Exhibit 2 (Declaration of Roger Odom, 
para. 15). Similarly, the second declaration (by Arthur Versich) states: 
* * * (Whhere, as here, arecord of a notice is extracted from the his- 


tory file, we know that the notice was formatted for printing and 
copied to the printer spool. These end-of-week programs and print- 
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ing operations must be performed, and there is no doubt in my mind 
that where Customs has a record of a notice, the notice was printed 
at or about the time indicated by the run date. 


Id., Exhibit 3, para. 23. 

The court finds these submissions by the defendant, at a minimum, 
undermine plaintiffs motion for summary judgment on the issue of no- 
tice. Cf A.N. Deringer, Inc. v. United States, 20 CIT 978 (1996)(judgment 
entered for Customs after trial involving similar notice printout and ex- 
planatory testimony). 


C 


Viewing this evidence submitted in defendant’s motion in a light most 
favorable to it, however, does not lead this court to conclude that a rea- 
sonable trier of fact could not return a verdict for the plaintiff. On the 
other hand, the court is also not led by plaintiff's motion to conclude that 
it could not find for the defendant, given all the papers presented to date. 
In other words, the dispositive question of notice, or lack thereof, herein 
is a material matter which must be addressed at trial and subjected to 


cross-examination, which has been said to be the surest test of truth and 
a better security than the oath. 


V 


In furtherance of the foregoing discussion, defendant’s cross-motion 
for summary judgment must be denied, while plaintiff's motion for (par- 


tial) summary judgment can be, and it hereby is, granted, save the issue 
of the provision by Customs to, and of its receipt by, The Hanover Insur- 
ance Company of notice of the suspension of liquidation of The Legnano 
Electric Corporation’s entry 81-534208-9, and also except for the issue 
of whether the Service failed to follow the Commerce Department’s liq- 
uidation instructions®, which matters must be resolved by trial. 

The parties are hereby directed to confer and prepare and present a 


proposed pretrial order on or before June 29, 2001, by which time a date 
for the trial will be set. 


5 The plaintiff articulates its stance on this question as follows: 


Once Commerce’s review was completed, and * * * had issued the Master List setting forth its final determina- 
tion, * * * Customs * * * was required to perform the ministerial task of carrying out the instructions in the Master 
List * * * |, which] did not merely instruct Customs to liquidate the entries and collect antidumping duties, but also 
required Customs officers to first make inquiry in their files concerning whether they had any information on 
hand which would have affected the appraisement of the transformers under the antidumping duty laws. Customs 
officials at Seattle had such information; however, they failed to forward this information to Customs Headquar- 
ters and suspend liquidation, as directed, but instead proceeded directly to liquidation of the entry at bar. Had 
Customs correctly carried out the Master List instructions, the price escalation clauses of the contract—directly 
relevant to the appraisement of the goods for antidumping purposes—would presumably have been taken into 
account, eliminating the antidumping duty liability. Customs’ failure to carry out the Master List instructions, 
therefore, resulted in an improper liquidation and an incorrect and excessive assessment of antidumping duties. 


Plaintiff's Memorandum, pp. 50-51 (emphasis in original). Compare Defendant’s Memorandum, pp. 1-2,n. 1 and p. 23, 
n. 11. 
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OPINION 
I. INTRODUCTION 

BARZILAY, Judge: This case continues the dispute regarding the im- 
portation of uranium from Kazakstan into the United States. In the ini- 
tial litigation, Plaintiffs, domestic uranium producers, challenged the 
United States International Trade Commission’s (“ITC” or “Commis- 
sion”) final negative determination in Uranium from Kazakhstan, 64 
Fed. Reg. 40897 (July 28, 1999), in which the Commission ascertained 
that uranium imported from Kazakhstan caused neither material inju- 
ry nor threat of material injury to the domestic uranium industry. See 
USEC, Inc. v. United States, 25 CIT , 132 F Supp.2d 1 (2001) 

(“USEC I”). In USEC I, the court denied Plaintiffs Motions for Judg- 
ment Upon the Agency Record and up yheld the Commission’s negative 
determination regar ding uranium 
that opinion is presumed. 

Now before the court is Plaintiffs’ challenge to Defendant’s (“Depart- 
ment” or “Commerce”) Final Determination of Sales at Less Than Fair 
Value: Uranium from the Republic of Kazakhstan, 64 Fed. Reg. 31179 
(June 10, 1999) (“Final LTFV Determination”). Plaintiffs claim that the 
Department erred in two ways: (1) Commerce did not address the issue 
of whether Kazakh-origin natural uranium enriched in a third country 
prior to importation into the 2 Un nited States was included within the 
scope of the investigation, and (2) Commerce decided that Kazakh-ori- 
gin uranium imported into the United States for processing and re-ex- 
port under temporary importations in bond (“TIB”) did not constitute 
entries for purposes of the antidumping duty order. See Mem. of Pls. 
USEC Inc. and United States Enrichment Corp. in Supp. of Their R. 


from Kazakhstan. Familiarity with 
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56.2 Mot. for J. on the Agency R. (“Pls.’ Mem.”) at 1-2. For the reasons 


that follow, the court denies Plaintiffs’ motion for judgment upon the 
agency record. 


II. BACKGROUND 


On November 8, 1991, the Ad Hoc Committee of Domestic Uranium 
Producers and the Oil, Chemical and Atomic Workers International 
Union (“Ad Hoc”) filed a petition against imports of uranium from the 
Soviet Union sold in the United States, alleging that the uranium had 
been sold at less than fair value (“LTFV”).! Shortly thereafter, the So- 
viet Union dissolved and the case was continued, involving six of the 
newly independent states (“NIS”). 

The Government of Kazakhstan (“GOK” or “Kazakstan”), a non- 
market economy, and Commerce signed a suspension agreement on Oc- 
tober 16, 1992, pursuant to 19 US.C. §1673c(c)(1)(1993).? See 
Antidumping; Uranium from Kazakhstan, Kyrgyzstan, Russia, Tajikis- 
tan, Ukraine and Uzbekistan; Suspension of Investigations and Amend- 
ment of Preliminary Determinations, (“Suspension Agreement” or 
“Kazakh Suspension Agreement”) 57 Fed. Reg. 49,220 (Oct. 30, 1992). 
“Under the terms of the agreement, Kazakstan was permitted to: 
(a) ship limited amounts of uranium pursuant to pre-existing contracts; 
(b) bring uranium into the United States temporarily for processing and 
then re-export the uranium to third countries; and (c) export a limited 
quantity of uranium to the United States under a price-tiered quota.” 
USECI,25CiTat__—, 182 F Supp. 2dat 3. The Suspension Agreement 
specifically noted, “(flor purposes of this Agreement, uranium enriched 
in U?%5 in another country prior to direct and/or indirect importation 
into the United States is not considered uranium from Kazakhstan and 
is not subject to the terms of this Agreement.” 57 Fed. Reg. at 49222. The 
ITC then suspended its investigation of uranium from Kazakhstan.? 
The Kazakh Suspension Agreement was amended several times over the 
next several years. One amendment, signed by both the Department 
and the GOK on March 27, 1995, redefined “Kazakhstan-origin ura- 
nium” to include uranium that was mined in Kazakhstan and enriched 
in a third country. See Agreement Suspending the Antidumping Inves- 


tigation on Uranium From Kazakhstan, 60 Fed. Reg. 25,692 (May 12, 
1995).4 


119 CER. § 353.12 (a)(1997) provides that an interested party may file on behalf of an industry: 


a petition * * * requesting the — of antidumping duties equal to the alleged amount of the dumping mar- 
gin, if that person has reason to believe that: 


(1) The merchandise is being, or is likely to be, sold at less than fair value; and 
(2) That industry is materially injured, is threatened with material injury, or its establishment is materially 
retarded by the merchandise. 

2 Section 734 (1) of the Tariff Act of 1930, 19 U.S.C. §1673c(c)(1), allows the ITA to reach an agreemen: with a non- 
market economy country to restrict the volume of subject imports when such an agreement will prevent suppression 
and undercutting of the price of domestic products. 

3The Department also signed suspension agreements with the other five NIS with respect to which it had made 
preliminary affirmative LTFV determinations. See Pls.’ Mem. at 5. The Department terminated its investigation of the 
remaining six NIS, as there were no LTFV sales from those states. See id. 

4 Plaintiffs refer to the uranium mined in Kazakhstan and enriched in a third country as “by-pass material,” and 
Defendant refers to such uranium as “third-country enriched uranium.” The court uses these terms interchangeably. 
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In 1998, the terms of the Suspension Agreement became economically 
infeasible for Kazakstan. After attempting to negotiate another amend- 
ment, the GOK filed its termination request on November 10, 1998, and 
on January 11, 1999, the termination became effective. Commerce and 
the ITC then resumed their investigations of imports of Kazakh ura- 
nium. In its notice regarding resumption of the investigation, Com- 
merce indicated that the scope of the investigation included “uranium 
enriched in U?*5 and its compounds.” See Termination of Suspension 
Agreement, Resumption of Antidumping Investigation, and Termina- 
tion of Administrative Review on Uranium from Kazakhstan, 64 Fed. 
Reg. 2877, 2878 (Jan. 19, 1999). On April 26, 1999, the Uranium Coali- 
tion (“Coalition”), including USEC, Ad Hoc, and the Paper, Allied-In- 
dustrial, Chemical & Energy Workers International Union, filed a 
request for scope clarification, asking that Commerce ascertain that the 
scope of the resumed investigation included uranium enriched in other 
countries that had been added to the scope of the Suspension Agreement 
by amendment. Both parties addressed the issue of third-country en- 
riched uranium in their briefs to the Department prior to its Final LTFV 
Determination. Additionally, the Coalition asked the Department to in- 
clude uranium entered under a TIB within the scope of the resumed in- 
vestigation and any antidumping duty order. On June 10, 1999, 
Commerce published its Final LTFV Determination, affirming that 
sales of uranium from Kazakhstan had been made at LTFV at a margin 
of 115.82 percent. See 64 Fed. Reg. at 31184.5 In its Final LTFV Deter- 
mination, the Department opted not to decide the by-pass or third-coun- 
try enriched uranium issue, and rejected the Coalition’s request to 
include Kazakhstan-origin uranium entered under TIB within the 
scope of the proceeding. See id at 31185. 

On July 23, 1999, the ITC issued its negative final material injury and 
threat of material injury determination. See Uranium from Kazakh- 
stan, USITC Pub. 3213, Inv. No. 731-TA-539-A (Final) (July 1999) 
(“Final Determination”). USEC and Ad Hoc challenged that determina- 
tion before the court, seeking a reversal of the Commission’s determina- 
tion that Kazakh uranium neither caused nor threatened material 
injury to the domestic uranium industry. See USEC 1,25 CIT at __, 
132 F Supp. at 2. The court denied the plaintiffs’ motions for judgment 
upon the agency record and upheld the ITC’s Final Determination as 
supported by substantial evidence and in accordance with law. See id. 


The court now addresses whether the Department erred in its Final 
LTFV Determination.® 


III. STANDARD OF REVIEW 


Plaintiffs ask the court to hold that Commerce’s Final LTFV Deter- 
mination is unlawful. The court must evaluate whether the finding in 


5 The margin rate was derived from the average of the underselling alleged in the petition. See id. at 31184. 


6 Plaintiffs filed a motion to st ay proceedings in this case pending resolution of USEC I, claiming that USEC’s chal- 


lenges to certain aspects of the Department’s determination were relevant only if USEC prevailed in the ITC litigation. 
The court denied Plaintiffs’ motion 
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question is supported by substantial evidence on the record and is other- 
wise in accordance with law. See 19 U.S.C. § 1516a(b)(1)(B)(1994). Sub- 
stantial evidence is “[m]ore than a mere scintilla;” it is “such relevant 
evidence as a reasonable mind might accept as adequate to support a 
conclusion,” “even if there is some evidence that detracts from the 
agency’s conclusions.” Consolidated Edison Co. of New York v. NLRB, 
305 U.S. 197, 229 (1938); Matsushita Elec. Indus. Co., Ltd. v. United 
States, 750 F.2d 927, 933 (Fed. Cir. 1984); Olympia Indus., Inc. v. United 
States,22CIT _,_, 7F Supp.2d 997, 1000 (1998) (citing Atlantic 
Sugar, Ltd. v. United States, 744 F. 2d 1556, 1563 (Fed. Cir. 1984). 

The court may not reweigh the evidence or substitute its own judg- 
ment for that of the agency. See Granges Metallverken AB v. United 
States, 13 CIT 471, 474, 716 F Supp. 17, 21 (1989). Substantial evidence 
is “something less than the weight of the evidence, and the possibility of 
drawing two inconsistent conclusions from the evidence does not pre- 
vent an administrative agency’s finding from being supported by sub- 
stantial evidence.” Id., 13 CIT at 475, 716 F Supp. at 21(citations 
omitted). Additionally, absent a showing to the contrary, the agency is 
presumed to have considered all of the evidence in the record. Nat’l 
Ass’n of Mirror Mfrs. v. United States, 12 CIT 771, 779, 696 F Supp. 642, 
648 (1988). Thus, “to prevail under the substantial evidence standard, a 
plaintiff must show either that the [agency] has made errors of law or 
that the [agency’s] factual findings are not supported by substantial evi- 
dence.” Id., 12 CIT at 774, 696 F. Supp. at 644. 


IV. DISCUSSION 


A. The Department Properly Exercised its Discretion in Determining 
that it Need Not Decide Whether By-Pass Material is Included 
Within the Scope of the Resumed Investigation. 


Plaintiffs make several arguments supporting their contention that 
the Department’s failure to determine the scope issue in this case is not 
in accordance with law. First, Plaintiffs refute the Department’s “re- 
liance” on the late date of the Coalition’s scope request, claiming that 
the submission was timely and therefore not too late to warrant consid- 
eration. Pls.’ Mem. at 12-13. Additionally, Plaintiffs assert that failure 
to rule on a scope clarification request is “virtually unprecedented” and 
contrary to Congressional intent. See id. at 16, 20. Finaily, Plaintiffs at- 
tempt to distinguish this case from the court’s decision in Smith Corona 
Corp. v. United States, 16 CIT 562, 796 F Supp. 1532 (1992), wherein the 
court denied the plaintiff's request to expand the scope of the investiga- 
tion to include parts of personal word processors. None of Plaintiffs’ ar- 
guments convinces the court that the Department’s decision to neither 
approve nor deny the scope request was not in accordance with law. 


1. Plaintiffs’ argument that Commerce relied on the date of scope request 
submission in refusing to determine the scope issues is unavailing. 
Plaintiffs first argue that the Coalition’s request for a scope clarifica- 
tion was timely, even though it was submitted only one week prior to 
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verification, and that Commerce therefore cannot use this fact as reason 
for declining to decide the scope issue. Plaintiffs recite the requirement 
of 19 C.ER. § 353.31(a)(1)()(1997) that factual information be sub- 
mitted no later than seven days before verification in order to warrant 
consideration in the final determination, and that the Coalition com- 
plied with that requirement.’ Plaintiffs then claim that the Department 
“relied heavily on what it regarded as the lateness of the Coalition’s re- 
quest for a scope clarification to justify its failure to rule on the request.” 
Pls.’ Mem. at 12. Plaintiffs attempt to analogize their case to Al Tech 
Specialty Steel Corp. v. United States, wherein the court determined 
that the plaintiff “complied with the regulatory time limits. [The De- 
partment] cannot apply these time limits arbitrarily or capriciously by 
refusing to accept information submitted before the applicable dead- 
line.” 20 CIT 1344, 1353, 947 F Supp. 510, 519 (1996). 

Plaintiffs are correct that USEC’s submission of the scope clarifica- 
tion request was indeed timely under the regulations. The court notes 
Plaintiffs’ statement that if the deadline for submission of a scope re- 
quest “is insufficient for the ITA to consider new evidence and argu- 
ments, the solution is for the Department to amend its regulations, not 
punish parties that act in accordance with the existing rules.” See Pls.’ 
Mem. at 15. However, both in the Final LTFV Determination and in its 
brief to the court, Commerce states that the timing of the scope request 
was not the reason for its decision to reject the scope clarification re- 
quest. 

While the Department did note in its determination that the date of 
the filing did not permit adequate time for Commerce to “properly eval- 
uate the law, arguments, and facts surrounding this issue,” the Depart- 
ment also explained that it did not “rely heavily” on the lateness of the 
request to account for its failure to decide the scope issue. Def.’s Mem. in 
Opp. to the Mot. of Pls. for J. Upon the Agency R. (“Def.’s Br.”) at 18 
(quoting Final LTFV Determination, 64 Fed. Reg. at 31185). According 
to Commerce, the Department opted not to decide the scope issue be- 
cause as it found no evidence indicating that by-pass uranium from Ka- 
zakhstan entered the United States during the period of investigation 
(“POI”), the Coalition’s concern was unrelated to the calculation of a 
dumping margin on Kazakh uranium during the POI. See Def:’s Br. at 
13. Resolution of the scope issue was therefore unnecessary. See id. 
“The fact that [sic] Coalition’s request was submitted late in the inves- 
tigation was simply an additional reason for declining to decide the issue 
during the investigation. * * *” Id. at 18. USEC does not refute Com- 
merce’s statement that the timing of Plaintiffs’ scope request submis- 
sion was not the determinative reason for its refusal to make the scope 


clarification. Plaintiffs have therefore failed to show that Commerce 
erred in this regard. 


719C.FR. §353.31(a)(1) (i) provides: “(S}ubmissions of factual information for the Secretary’sconsideration shall be 
submitted not later than * * * seven days before the scheduled date on which the verification is to commence.” 





68 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 23, TUNE 6, 2001 


2. Plaintiffs’ claim that Commerce’s failure to render a scope 
clarification is unprecedented does not withstand scrutiny and does 
not render Commerce’s Final LTFV Determination not in 
accordance with law. 


Plaintiffs next claim that the Department erred because it departed 
from precedent by deciding not to rule on the scope clarification request. 
USEC cites several instances wherein the Department has “consistent- 
ly ruled” on such requests as part of its final LTFV determinations. See 
Pls.’ Mem. at 16. Plaintiffs contend that while in most instances the De- 
partment has either granted or denied a party’s request for clarification, 
the occasions in which “the Department has declined to rule on a scope 
request, but has instead offered to conduct a scope inquiry, have been 
extremely limited and are distinguishable from this case.” Id. at 18.8 
Plaintiffs state that their “research uncovered no case in which a deci- 
sion on a timely filed scope request was deferred by the Department.” 
Id. at 19. 

Plaintiffs fail to convince the court that Commerce’s decision in this 
case not to rule on the scope issue is virtually unprecedented and there- 
fore not in accordance with law. First, the Department cites several De- 
partment determinations wherein Commerce decided to postpone 
ruling on a scope issue raised during an investigation, indicating that 
the Department did not break from precedent by declining to rule on the 
scope issue in this case.9 Second, even if Commerce were going against 
precedent in this instance by declining to rule on a timely-filed scope re- 
quest, mere departure from precedent does not by itself show that the 
agency acted unreasonably and that its action was not in accordance 
with law. Indeed, as both parties have acknowledged, Commerce may 
depart from prior practice so long as it explains its reason for doing so. 
See Pls.’ Mem. at 20, n. 50 (citing Aimcor & SKW Metals & Alloys, Inc. v. 
United States,23CIT__,__, 86 F Supp. 2d 1248, 1254 (1999) (“Com- 
merce may still depart from this practice so long as (a) it articulates its 
reason for doing so, and (b) its explanation is supported by substantial 
record evidence and is otherwise in accordance with law.”)); Def.’s Br. at 
21. The court disagrees with Plaintiffs that there is an “absence of any 


8 USEC cites several ITA determinations in support of this proposition: (1) Preliminary Determination of Sales at 
Less Than Fair Value: Industrial Belts and Components and Parts Thereof, Whether Cured or Uncured, From Japan, 54 
Fed. Reg. 5114 (Feb 1, 1989), in which the Department rejected a request to have a product excluded from the scope of a 
final investigation because the information received was insufficient to determine whether the merchandise was ex- 
cludable from the scope of the investigation; (2) Antidumping; Fuel Ethanol From Brazil; Final Determination of Sales 
at Less Than Fair Value, 51 Fed. Reg. 5572 (Feb 14, 1986), in which the Department stated that a scope clarification 
would be premature at the time of the request; and (3) Notice of Antidumping Duty Order in the Antidumping Inves- 
tigation of Vector Supercomputers from Japan, 62 Fed. Reg. 55, 392 (Oct. 24, 1997), wherein the Department did not 


rule on the scope request submitted the same day that the ITC’s final determination was published in the Federal Reg- 
ister. 


9 Final Determination of Sales at Less than Fair Value: Sparklers from the People’s Republic of China, 56 Fed. Reg. 
20588 (May 6, 1991), wherein Commerce denied a request for modification because the moving party failed to provide 
adequate information as to why the scope should be modified; Final Results of Antidumping Administrative Review's; 
Tapered Roller Bearings and Parts Thereof, Finished and Unfinished, From Japan and Tapered Roller Bearings, Four 
Inches or Less in Outside Diameter, and Components Thereof, From Japan, 58 Fed. Reg. 64720 (Dec. 3, 1993), wherein 
Commerce deferred its decision on a scope request because it found that there was no record evidence to support the 
assertion that the respondents had sold the merchandise during the period of review. 
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such explanation.” Pls.’ Mem. at 20. Rather, Commerce has adequately 
articulated its reasons for declining to rule on the scope issue.” 


3. Commerce did not contravene Congressional intent by refusing to 
decide the scope issue in this case. 

Plaintiffs argue that by refusing to decide the scope issue, the Depart- 
ment violated “Congressional intent that the Department issue a final 
decision.” Pls.’ Mem. at 20. In support of its contention, Plaintiffs cite 
Koyo Seiko Co., Ltd. v. United States, 14 CIT 680, 682, 746 F Supp. 1108, 
1110 (1990) (quoting Badger-Powhatan, Division of Figgie Int’l Ince. v. 
United States, 10 CIT 241, 245, 633 F Supp. 1364, 1369 (1986)). In that 
case, the court stated that “Congress intended final determinations to 
be precisely that.” Id. Plaintiffs go on to assert that the Department has 
only been permitted to “revisit the finality of its determinations to pro- 
mote two other important goals: fairness and accuracy,” and that the 
Department may rely on neither of these goals as reason for its failure to 
reach a determination in this case. Pls.’ Mem. at 21. USEC states that 
the Department’s actions were fundamentally unfair, as the scope re- 
quest was timely submitted and both sides had the opportunity to pres- 
ent their arguments regarding the by-pass issue. See id. at 22. 
Additionally, Plaintiffs claim that accuracy is not promoted by failure to 
decide the scope issue, as the Department possessed all of the informa- 
tion necessary to make an accurate determination. See id. at 23-24. 

Plaintiffs do not convince the court that the Department’s failure to 
determine the scope issue is contrary to Congressional intent, and 
therefore do not show how the Final LTFV Determination was unrea- 
sonable and not in accordance with law. The statute does require Com- 
merce to make a final determination of whether subject merchandise is 
being sold or is likely to be sold at LTFV. See 19 U.S.C. § 1673d(a)(1) 
(1994). However, as Commerce notes, the Department made a final de- 
termination with respect to uranium from Kazakhstan, but was not re- 
quired to and therefore did not make a final determination with respect 
to uranium enriched in a third country that was not definitively im- 
ported into the United States during the POI. See Def.’s Br. at 22. Thus, 
by not ruling on the instant scope clarification request, Commerce has 
not violated Congressional intent that it render final determinations 
with regard to sales at less than fair value. 

The court agrees with Plaintiffs that the principle of finality may be 
outweighed by the public interests of fairness and accuracy. Yet, even if 
the court were to hold that the Department failed to adhere to Congress’ 
intent that final determinations be final, the Department’s actions were 
neither unfair nor inaccurate. Plaintiffs argue that it was fundamental- 
ly unfair for the Department not to rule on the scope issue, because the 
scope clarification request “was timely submitted and, as the Depart- 


10 See 64 Fed Reg. at 31185. As previously noted, Commerce did not decide the scope issue because it found no evi- 
dence that by-pass material entered the United States during POI. Hence, Commerce found that the Uranium Co- 
alitions’ concern was unrelated to the calculation of a dumping margin on Kazakh uranium during the POI. See supra 
subsection 3 of this section. 
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ment itself points out, the by-pass issue was argued extensively on both 
sides.” Pls.’ Mem. at 22. However, the court is unaware of any regulation 
demanding that Commerce address scope questions merely because 
they have been raised and briefed. Plaintiffs further contend that the 
Department’s promise to initiate a scope inquiry simultaneously with 
an antidumping duty order is unfair to the parties raising the scope 
question because it “raises the prospect that by-pass material could en- 
ter the United States free and clear of any import restrictions pending 
the outcome of the ITA’s scope inquiry.” Pls.’ Mem. at 23. The court 
agrees with Defendant that Plaintiffs’ argument is speculative. See 
Def.’s Br. at 23. It is not fundamentally unfair for the Department to re- 
frain from makinga scope clarification because cf one potential outcome 
of its decision. 

USEC further contends that because the Department possessed all of 
the information required to make an accurate determination, and did 
not need any additional information regarding by-pass material to cal- 
culate a dumping margin for a future antidumping duty order, its failure 
to rule on the scope issue does not promote the alternative goal of accu- 
racy and is therefore not in accordance with law. Yet, as the Department 
notes, Commerce’s determination concerned imports of Kazakh-origin 
uranium into the United States during the POI, and “the accuracy of 
Commerce’s findings as such has not been questioned.” Def.’s Br. at 23. 
USEC does not challenge Commerce’s statement that there were no en- 
tries of third-country enriched uranium during the POI. As Defendant- 
Intervenor NUKEM states, “[t]he Coalition’s request was merely 
hypothetical and would have affected only entries of thirdcountry en- 
riched uranium made after the POI.” Defendant-Intervenor NUKEM 
Inc.’s Resp. Br. in Opp. to Pls.’ Mots. For J. on the Agency R. (“NUKEM 
Br.”) at 20. The court does not agree that the Department’s failure to 
rule on ascope clarification request concerning potential imports occur- 
ring after the POI fails to promote accuracy.!! As Commerce’s decision 
to defer its scope determination does not contravene the Congressional 
goals of finality, accuracy or fairness, the court holds that Commerce 
acted in accordance with law. 


B. Commerce’s rejection of the Coalition’s Request to Include TIB 
Entries within the Scope of the Investigation and Any Resulting 
Antidumping Duty Order was Supported by Substantial Evidence 
and in Accordance with Law. 


USEC claims that the Department erred in deciding that Kazakh-ori- 
gin uranium imported into the United States for processing and re-ex- 


11In arguing this point, Plaintiffs attempt to distinguish this case from Smith Corona Corp. v. United States, 16 CIT 
562, 796 F Supp. 1532 (1992), where the court upheld Commerce’s refusal to expand the scope of an investigation into 
word processors by including parts. Plaintiffs are correct that antidumping investigations are by necessity fact-specific 
and therefore Smith Corona may not control here. However, the rationale used by the court in Smith Corona does apply 
to the facts currently before the court: 


[T]he International Trade Commission (“ITC”) must make its determination of like product and its determina- 
tion of injury in relation to Commerce’s definition of the class or kind of imported merchandise being investigated. 
Late changes in scope definitions can cause problems with this process and can even lead to unintended diver- 
gences from commitments pursuant to international obligations. 

16 CIT at 565, 796 F Supp. at 1535. 
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port under TIB did not constitute entries for the purposes of any 
antidumping duty order. According to TIB regulations, articles brought 
into the United States temporarily may qualify for TIB entry without 
payment of duties if a bond is posted in an amount equal to twice the es- 
timated duties, including any applicable antidumping duties, that 
would apply were the imported articles entered for consumption in the 
United States. See Pls.’ Mem. at 28. The Kazakh Suspension Agreement 
provided that Kazakh-origin uranium could enter the United States for 
processing outside the import quotas imposed by the agreement “only 
where such imports to the United States are not for sale or ultimate con- 
sumption in the United States. * * *” 57 Fed. Reg. at 49223. After re- 
sumption of the investigation, in addition to requesting a clarification 
that the scope of the investigation included by-pass material, 


[T]he Coalition asked the Department to include uranium im- 
ported under a U.S. Customs TIB within the scope of the investiga- 
tion and any resulting antidumping duty order, or in the 
alternative, to direct U.S. Customs to consider any entry of Kazakh- 
stan-origin uranium as a consumption entry subject to the anti- 
dumping order unless the “statement of use” accompanying the 
TIB application included a statement that the imported uranium 
will not be and has not been, used as part of any swap, loan, or ex- 
change transaction. 


Pls.’ Mem. at 8. In its Final LTFV Determination, Commerce excluded 
uranium imported under a TIB from the scope of the investigation, “re- 
affirm[ing] its prior finding that merchandise entered pursuant to TIB 
is not entered for consumption. As a result, antidumping duties cannot 
apply to TIB entries.” 64 Fed. Reg. at 31185. 

Plaintiffs claim that the Department’s rejection of the request to in- 
clude Kazakh-origin uranium entered under TIB within the scope of the 
investigation was contrary to Congressional intent and therefore not in 
accordance with law. USEC makes several arguments in this regard: 
(1) that the “unique” aspects of the uranium market create the risk that 
TIB entries could be used to circumvent an antidumping duty order, and 
that the Department should have included imports entered under TIB 
within the scope of the investigation in order to avoid such circumven- 
tion of an antidumping duty order; and (2) that Titanium Metals v. 
United States, 19 CIT 1143, 901 F Supp. 362 (1995), upon which the De- 
partment relied in its Final LTFV Determination, is distinguishable 
from this case. The court holds that Defendant’s decision not to include 
TIB entries within the scope of the investigation is in accordance with 
law. 


1. The fungible nature of uranium does not indicate that the 
Department’s rejection of the Coalition’s request was unreasonable 
and therefore not in accordance with law. 

Plaintiffs claim that while the nature of many articles imported under 

TIB may prevent importers from using the procedures to circumvent an 

antidumping duty order, the fungible quality of uranium allows import- 
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ers to use TIB procedures to circumvent any antidumping order issued 
regarding uranium. See Pls.’ Mem. at 29. USEC describes at some 
length the evolution of the practice of “swaps” in the uranium market. 
See id. at 28-29. First, Kazakhstan-origin uranium is imported into the 
United States under TIB procedures. See id. at 29. Then, the origin of 
that specific quantity of uranium is exchanged, or “swapped,” for the 
origin of other uranium held by the processor. See id. Finally, the im- 
porter can re-export the “swapped” uranium pursuant to TIB require- 
ments, even though the Kazakhstan-origin uranium actually entered 
under TIB requirements remains in the United States without having 
faced any import restrictions. According to USEC, “[t]he importer thus 
creates a ‘stockpile’ of nominally non-Kazakhstan-origin uranium that 
it can then sell in the United States free of any import restrictions, even 
though this uranium was purchased at a dumped price.” Jd. As such, 
USEC claims, the importer “experiences the best of both worlds:” it can 
sell the Kazakh-origin uranium in the United States without paying an- 
tidumping duties, and does not have to forfeit the amount of the bond 
posted to ensure re-export under TIB procedures because the Kazakh- 
origin uranium was “ostensibly” re-exported. Id. 

Plaintiffs claim that the fungible nature of uranium and the increased 
potential for swap transactions dictate that the Department failed to act 
in accordance with law when it rejected the Coalition’s request to either 
include imports entered under TIB procedures within the scope of the 
investigation, or direct Customs that all entries of Kazakh-origin ura- 
nium should be considered entries for consumption subject to the anti- 
dumping duty order unless accompanied by the statement-of-use that 
the uranium has not been part of any swap transaction. See id. at 31. 
Plaintiffs reason that although the Kazakh Suspension Agreement im- 
posed additional requirements upon importers of uranium from Ka- 
zakhstan, those requirements were insufficient to protect against abuse 
of TIB procedures. See id. First, the agreement contained a provision 
whereby Kazakh-origin uranium was permitted to enter the United 
States for processing only where not for sale or consumption in the 
United States. See id. at 29. Second, the Department limited the amount 
of uranium that could be in the United States at any given time and re- 
quired a certification from the importer that the uranium would be re- 
exported within one year of entry and delivered to end-users outside of 
the United States. However, according to Plaintiffs, “[s]uch additional 
requirements would not be included as part of the TIB procedures if an 
antidumping duty order were issued, thereby severely limiting the effec- 
tiveness of TIB procedures in preventing swaps.” Jd. at 30-31. 

The court agrees with Defendant that the fungible nature of uranium 
does not demand that uranium entering the United States under TIB 
must be considered as entered for consumption. See Def.’s Br. at 26. As 
Commerce states, “there are many fungible commodities, and the con- 
cerns expressed by USEC are clearly applicable to them as well. Con- 
gress has not chosen to provide that TIB entries are to be considered as 
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entered for consumption merely because they cover fungible commodi- 
ties or commodities that are the [sic] subject to antidumping investiga- 
tions.” Id. at 26. In the Final LTFV Determination, the Department 
“recognize[d] the Uranium Coalition’s concerns regarding the atypical 
characteristics of uranium and the uranium industry,” but correctly 
stated that the Department does not have the authority to apply anti- 
dumping duties to TIB entries, include TIB entries within the scope of 
an antidumping investigation, or require additional certification for Ka- 
zakhstan TIB entries as alternatively requested by the Coalition. 64 
Fed. Reg. at 31185. Under current regulations, merchandise imported 
under TIB is not entered for consumption; therefore, antidumping du- 
ties cannot apply to such merchandise, and commodities imported un- 
der TIB are lawfully excluded from the scope of an antidumping 
investigation. See generally 19 C.ER. § 10.31 (1999). The Department’s 
rejection of the Coalition’s request to either include TIB entries within 
the scope of the investigation or require an additional statement by the 
importer was therefore reasonable and in accordance with law. 


2. The Department’s reliance on Titanium Metals is in accordance with 
law. 


Plaintiffs next argue that Titanium Metals, upon which Commerce 
relied in rejecting the Coalition’s request that Kazakh-origin uranium 
imported pursuant to TIB be included within the scope of the investiga- 


tion and any subsequent antidumping duty order, is distinguishable 
from this case. According to Plaintiffs, the facts of the case before the 
court, unlike those of Titanium Metals, compel a finding that the ura- 
nium imported into the United States through TIB procedures must be 
included within the scope of the antidumping duty investigation. To the 
contrary, the court finds that Defendant properly relied on Titanium 
Metals. 

In Titanium Metals, TIMET, a domestic producer of titanium sponge, 
sought review of Commerce’s decision not to direct Customs to collect 
antidumping duties on titanium sponge imports from Kazakhstan. See 
19 CIT at 1144, 901 F Supp. at 363. TIMET asserted two arguments: 
first, that uranium imported under TIB was “entered for consumption” 
within the meaning of the antidumping laws, because it underwent fur- 
ther processing and manufacturing, essentially becoming a new product 
before re-export, and second, that Commerce’s determination was con- 
trary to legislative intent, because it allowed importers to circumvent 
antidumping duty orders. See id., 19 CIT at 1144-1145, 901 F. Supp. at 
363-364. The court first examined the relevant statutory language, 
finding it “clear that the assessment of AD/CV duties is restricted to 
merchandise ‘entered, or withdrawn from warehouse, for consump- 
tion.’” Id., 19 CIT at 1145, 901 F. Supp. at 364 (citations omitted). The 
court also noted that the legislative history of the antidumping duty law 
does not define the phrase “entered, or withdrawn from warehouse, for 
consumption.” Jd., 19 CIT at 1146, 901 F Supp. at 364-365. Thus, the 
court held, “the term ‘entered for consumption’ under the AD/CV duty 
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laws is, at least, ambiguous and the court will not infer legislative intent 
in derogation of the reasonable interpretation of Commerce.” Id., 19 
CIT at 1148, 901 F Supp. at 366. Regarding TIMET’s first argument, 
the court held that TIB entries are not entries for consumption because 
they are temporary, and the fact that the articles are manufactured and 
processed in the United States does not render them entered for con- 
sumption. See id., 19 CIT at 1147, 901 F. Supp. at 366. Second, respond- 
ing to TIMET’s argument regarding circumvention of antidumping 
duties, the court noted that “[p]otential for circumvention is relevant, 
but only to the extent that it relates to statutory interpretation. * * * 
The court finds that Commerce and Customs’ treatment of TIB entries 
as not entered for consumption, for purposes of AD/CV duty laws, is rea- 
sonable and not contrary to the legislative intent of the statute.” Id., 19 
CIT at 1148, 901 F Supp. at 366-367 (citations omitted). 

Plaintiffs state that the facts of the case before the court should lead to 
a different result than that in Titanium Metals. First, according to 
Plaintiffs, the nature of the uranium industry compels the conclusion 
that TIB entries are entered for consumption. An importer or utility 
consigns a given quantity of uranium to a processor, who then contracts 
with a party arranging for processing for an amount of uranium pro- 
cessed to agreed-upon specifications. Plaintiffs note that “[t]he party ar- 
ranging for processing does not necessarily receive—nor does it expect 
to receive—the processed version of the very same molecules of uranium 
that it had previously consigned to the processor.” Pls.’ Mem. at 37. 
Thus, Plaintiffs claim, when the Kazakh-origin uranium is entered un- 
der TIB, it is highly likely that the actual uranium molecules will be de- 
livered to a utility in the United States. Therefore, “it is clear that TIB 
entries of Kazakhstan-origin uranium are entered for consumption.” 
Id. at 36. Second, Plaintiffs assert that because TIB entries of Kazakh- 
origin uranium are entered for consumption, “the Department’s deci- 
sion not to include TIB entries within the scope of its investigation and 
any future order is contrary to Congressional intent that the Depart- 
ment issue effective antidumping orders.” Id. at 37. 

USEC attempts to distinguish the facts of this case from Titanium 
Metals, but fails to convince the court of significant differences between 
the facts of this case and those of Titanium Metals. First, Plaintiffs ar- 
gue, no allegations or discussions of circumvention were made in Tita- 
nium Metals; in this case the Department was well-aware of the 
potential for circumvention of the antidumping duty orders, as evi- 
denced by the Suspension Agreement. Second, Plaintiffs make note of an 
internal Department memorandum recognizing that uranium swaps 
were inconsistent with the purpose of the Suspension Agreement. See 
id. at 38. Finally, Plaintiffs emphasize that the Department did not spe- 
cifically deny that TIB entries should be included within the scope of the 
investigation and any resulting antidumping order to prevent circum- 
vention. See id. Rather, Commerce merely repeated its prior finding 
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that merchandise entered pursuant to TIB is not entered for consump- 
tion. See id. 

Plaintiffs are correct in that the Titanium Metals court elected not to 
consider whether TIB entries should be subject to the antidumping laws 
in order to prevent circumvention. However, the court did indicate its 
awareness of the potential for circumvention, determining that the cir- 
cumvention issue was relevant to the particular set of facts before the 
court “only to the extent that it relates to statutory interpretation.” Ti- 
tanium Metals, 19 CIT 1148, 901 F Supp. at 366. Furthermore, the court 
agrees with Defendant that the court in Titanium Metals did consider 
the question of whether TIB entries should be subject to the antidump- 
ing laws. The court correctly found that the phrase “entered for con- 
sumption” was ambiguous; therefore, the court would not infer 
legislative intent in the face of Commerce’s reasonable interpretation of 
the language. See id. 

Plaintiffs base their argument that the Department failed to act in ac- 
cordance with law on an assumption that the TIB entries of Kazakh-ori- 
gin uranium are “entered for consumption” within the meaning of the 
regulation because they may be processed along with other sources of 
uranium prior to re-export. First, there is no clear legislative intent with 
regard to what falls into the “entered for consumption” category. Sec- 
ond, the facts of this case are not significantly different from those in 
Titanium Metals, so as to render the court’s reasoning invalid with re- 
gard to the issue of what products should be considered “entered for con- 
sumption.” Even if Plaintiffs were correct that the Department 
recognized the potential for circumvention in this case but not in Tita- 
nium Metals, mere recognition of the potential for circumvention does 
not mean that the Department behaved contrary to legislative intent by 
rejecting the Coalition’s request to include TIB entries within the scope 
of the antidumping duty order. As the court stated in Titanium Metals, 
“Itlo sustain [an agency’s] application of [a] statutory term, [a court] 
need not find that its construction is the only reasonable one, or even 
that it is the result [the court] would have reached had the question aris- 
en in the first instance in judicial proceedings.” Jd., 19 CIT at1149, 901 
F. Supp. at 366 (quoting Zenith Radio Corp. v. United States, 437 U.S. 
443, 450, 98 S.Ct. 2441, 2445 (1978)(citations omitted)). 


V. CONCLUSION 


For the foregoing reasons, the court holds that the Department’s Fi- 
nal Determination of Sales at Less Than Fair Value: Uranium From the 
Republic of Kazakhstan, 64 Fed. Reg. 31179 (June 10, 1999) is supported 
by substantial evidence and in accordance with law. Therefore, the court 
denies Plaintiffs’ Motion for Judgment Upon the Agency Record. Judg- 
ment will be entered accordingly. 
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OPINION 

PoGugE, Judge: This action is before the court on Plaintiff's motion for 
judgment on the agency record pursuant to USCIT Rule 56.2. Plaintiff, 
Steel Authority of India, Ltd. (“SAIL’), challenges the final determina- 
tion of the U.S. International Trade Commission (“Commission” or 
“ITC”) that an industry in the United States is materially injured by 
reason of imports from India sold at less than fair value (“LTFV”).! Cer- 
tain Cut-to-Length Steel Plate from France, India, Indonesia, Italy, Ja- 
pan and Korea, USITC Pub. No. 32738, Inv. Nos. 701-TA-387-391 & 
731-TA-816-821 (Jan. 2000)(final determ.)(“Final Determination”).? 
Specifically, SAIL objects to the Commission’s finding that imports from 
India “compete with each other and with domestic like products” within 
the meaning of Section 771 of the Tariff Act of 1930, as amended. 19 
US.C. § 1677(7)(G)@), (H)(1994); see also Pl.’s Mem. Supp. Mot. J. 
Agency R. at 2 (“SAIL Brief”). The court has jurisdiction over this mat- 
ter pursuant to 28 U.S.C. § 1581(c) and 19 U.S.C. § 1516a(a)(2)(B)(i). 

We conclude that the Commission’s choice of a three-year period of in- 
vestigation for its review of SAIL’s presence in the U.S. market is rea- 
sonable. We also find substantial evidence in the record to support the 
Commission’s “compete with” finding. Finally, we affirm the Commis- 
sion’s conclusion that imports from India were not negligible. Accord- 
ingly, we deny Plaintiff's motion and sustain the Commission’s 
determination. 


BACKGROUND 
On February 16, 1999, Bethlehem Steel Corporation, Gulf States 
Steel, Inc., IPSCO Steel Inc., Tuscaloosa Steel Corporation, the United 


1 Even though SAIL’s brief states that it challenges the ITC’s determination that an industry in the United Statesis 
materially injured by reason of subsidized imports from India, this case involves only a challenge to the ITC’s deter- 
mination of material injury by reason of imports sold at LTFV. 

2«PR” refers to “Public Record” and “C.R.” refers to the ( 


Confidential Record. All PR. documents are located in List 
1 of the Commission’s record and the C.R. documents are contained in List 2 
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Steelworkers of America, and the U.S. Steel Group (collectively “Peti- 
tioners”), filed a petition with the Commission and the Department of 
Commerce (“Commerce”) alleging that imports of certain cut-to-length 
(“CTL’) carbon steel plate were being or were likely to be sold in the 
United States at LTFV and that such imports were materially injuring 
an industry in the United States.? Commerce, on the Petitioners’ re- 
quest, initiated an investigation of imports of CTL carbon steel plate 
from the Czech Republic, France, India, Indonesia, Italy, Japan, the Re- 
public of Korea, and the Former Yugoslav Republic of Macedonia. Initia- 
tion of Antidumping Duty Investigations: Certain Cut-To-Length 
Carbon-Quality Steel Plate From the Czech Republic, France, India, In- 
donesia, Italy, Japan, the Republic of Korea, and the Former Yugoslav 
Republic of Macedonia, 64 Fed. Reg. 12,959 (Dep’t Commerce March 16, 
1999)(initiation notice). 

The ITC, on February 10, 2000, issued its finding that an industry was 
materially injured by reason of dumped and subsidized imports from 
France, India, Indonesia, Italy, Japan, and Korea. See Certain-Cut-to- 
Length Steel Plate From the Czech Republic, France, India, Indonesia, 
Italy, Japan, and Korea, 65 Fed. Reg. 6,624 (Dep’t Commerce Feb. 10, 
2000). In the course of its analysis, the ITC determined that imports 
from India should be cumulated with imports from the other named 
countries in order to appropriately identify their effect on the domestic 
industry. See Final Determination at 18.4 As required by the statute, the 
ITC found that the imports from India “compete[d] with each other and 


the domestic like product” during the period of investigation. Id.; 19 
US.C. § 1677(7)(G)(i). 


STANDARD OF REVIEW 


The court will sustain the ITC’s determination unless it is “unsup- 
ported by substantial evidence on the record, or otherwise not in accor- 
dance with law ***.” 19 U.S.C. § 1516a(b)(1)(B)(i). “Substantial 
evidence” is “such relevant evidence as a reasonable mind might accept 
as adequate to support aconclusion.” Universal Camera Corp. v. NLRB, 
340 U.S. 474, 477 (1951); Consolidated Edison Co. v. NLRB, 305 US. 
197, 229 (1938). It is not the function of the court to reweigh the evi- 
dence or to impose its own reasoning on the agency, even if the court 


3 Only Bethlehem Steel Corporation, the U.S. Steel Group, and IPSCO Steel Inc. filed briefs as Defendant-Interve- 
nors in this action 


4 The Commission’s preliminary determination excluded subject imports of certain CTL steel plate from the Czech 
Republic and Macedonia on the basis that they were negligible. See Certain Cut-To-Length Steel Plate from the Czech 
Republic, France, India, Indonesia, Italy, Japan, Korea and Macedonia, USITC Pub. No. 3181, Inv. Nos. 
701-TA-387-392 & 731-TA-815-822, at 13-14 (April 1999)(prelim. determ.) 

° The relevant portions of the statute provide: 

(G) Cumulation for determining material injury. 


(i) In general. For purposes of clauses (i) and (ii) of subparagraph (C), and subject to clause (ii), the Commis- 
sion shall cumulatively assess the volume and effect of imports of the subject merchandise from all countries 
with respect to which 

(I) petitions were filed under section 1671a(b) or 1673a(b) of this title on the same day, 

(II) investigations were initiated under section 1671a(a) or 1673a(a) of this title on the same day, or 

(II]) petitions were filed under section 1671a(b) or 1673a(») of this title and investigations were initi- 
ated under section 1671a(a) or 1673a(a) on the same day, 


if such imports compete with each other and with domestic like products in the United States market. 
19 U.S.C. § 1677(7)(G)(i) 
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would have reached a different conclusion. See Consolo v. Federal Mari- 
time Comm’n, 383 U.S. 607, 619-20 (1966). 


DISCUSSION 
A. Cumulation Analysis 


1. Statutory Interpretation 


The Tariff Act of 1930, as amended, directs the ITC “to make a final 
determination of whether * * * an industry in the United States * * * is 
materially injured * * * by reason of [subject] imports, or sales * * * for 
importation[.]” 19 U.S.C. § 1673d(b)(1994). In order to show that the 
material injury occurred “by reason of” the subject imports, the ITC is 
required to show a causal connection between the subject imports and 
the material injury. See Gerald Metals, Inc. v. United States, 132 F.3d 
716, 722 (Fed. Cir. 1997). When establishing such a nexus, the Commis- 
sion considers: “1) the volume of [the subject] imports, 2) the effect of 
[the subject] imports on prices of like domestic products, and 3) the im- 
pact of [the subject] imports on domestic producers of like products.” 
USX Corp. v. United States, 11 CIT 82, 84, 655 F. Supp. 487, 489 (1987).® 

The statute further requires the Commission to “cumulatively assess 
the volume and effect of imports of like products from all countries as to 
which” petitions were filed, or as to which investigations were self-initi- 
ated by Commerce, on the same day, if such imports “compete with each 
other and with domestic like products in the United States market.” 19 
US.C. § 1677(7)(G)(i). Cumulation allows the ITC to “consider the im- 
pact of imports from more than one country on the domestic industry 
* * *” Goss Graphic Sys., Inc. v. United States,22CIT___—,_—s_—s, 83 F 
Supp. 2d 1082, 1085-86 (1998), aff'd, 216 F3d 1357 (Fed. Cir. 2000). This 
analysis “recognizes that a domestic industry can be injured by a partic- 
ular volume of imports and their effects regardless of whether those im- 
ports come from one source or many sources.” Statement of 
Administrative Action (“SAA”), H.R. Rep. No. 103-826, at 847 (1994), 
accompanying the Uruguay Round Agreements Act.’ The ITC deter- 
mines whether there is a reasonable indication that cumulated imports 
cause or threaten to cause material injury in the market. See 19 U 
§ 1677(7)(G). 

The settled practice of the Commission, approved by this court, is to 
make its “compete with” determination by considering the products’ 
fungibility, the similarity of their geographic markets, the channels of 
distribution, and their simultaneous presence in the market. See Fundi- 
cao Tupy S.A. v. United States, 12 CIT 6, 10-11, 678 F Supp. 898, 902 
(1988), aff'd, 859 F2d 915 (Fed. Cir. 1988). These factors, however, are 


619 U.S.C. § 1677(7)(B)(ii) provides, in relevant part, that the Commission “may consider such other economic fac- 
tors as are relevant to the determination regarding whether there is material injury by reason of imports.” 19 U.S.C 
§ 1677(7)(B)(ii). None of the factors are determinative; rather, the Commission evaluates all relevant economic factors 
“within the context of the business cycle and conditions of competition that are distinctive to the affected industry.” 19 
US.C. § 1677(7)(C)(iii). 

7 The SAA is “an authoritative expression by the United States concerning the interpretation and application of the 
Uruguay Round Agreements and this Act in any judicial proceeding in which a question arises concerning such inter 
pretation or application.” 19 U.S.C. § 3512(d). 
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neither exclusive nor determinative. See Goss Graphic Sys., Inc., 22 CIT 
at _, 83 F Supp. 2d at 1086 (internal citations omitted). Although 
“{clompletely overlapping markets are not required” to satisfy the 
“compete with” element, the Commission must determine that “a ‘rea- 
sonable overlap’ [of] competition” exists between imports from differ- 
ent countries. Wieland Werke, AG v. United States, 13 CIT 561, 563, 718 
F Supp. 50, 52 (1989); Florex v. United States, 13 CIT 28, 38, 705 F Supp. 
582, 592 (1989). 

SAIL contends that the Commission, in the course of its cumulation 
analysis, misconstrued the “compete with” clause in section 
1677(7)(G)(). SAIL argues that both the text and the structure of the 
statute preclude the Commission from using the full period of investiga- 
tion when making its cumulation determination. See SAIL Brief at 10. 
Instead, SAIL claims that the plain meaning of the statute requires the 
ITC to apply the “compete with” provision as limiting the time frame for 
cumulation to the period of material injury.® Jd. at 10-11 (citing Black’s 
Law Dictionary 284 (6th ed. 1990)); see also 19 U.S.C. § 1677(7)(G)(i), 
(H). SAIL argues that the use of the present tense in the statute is strong 
linguistic evidence of Congressional intent to limit cumulation to pres- 
ently competing imports; that is, to the period of material injury.? See 
SAIL Brief at 11. 

The determination of whether the agency’s statutory interpretation 
is in accordance with law follows the two-step analysis formulated in 
Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 US. 
837 (1984). The first step is to investigate as a matter of law “whether 
Congress’s purpose and intent on the question at issue is judicially as- 
certainable.” Timex VJ., Inc. v. United States, 157 F.3d 879, 881 (Fed. 
Cir. 1998). “To ascertain whether Congress had an intention on the pre- 
cise question at issue, [the court] employ(s] the ‘traditional tools of stat- 
utory construction.’” Jd. at 882 (citing Chevron, 467 U.S. at 843 n.9). 
The first tool of statutory construction is the plain meaning of the text, 
which is the final expression of Congress’s intent. See id. Beyond the 
statute’s text, the tools of statutory construction include the statute’s 
legislative history, the statute’s structure, and the canons of statutory 
construction. See id. (citing Dunn v. Commodity Futures Trading 
Comm’n, 519 US. 465, 469-78 (1997)). Ifthe statute is clear, “that is the 
end of the matter; for the court, as well as the agency, must give effect to 


the unambiguously expressed intent of Congress.” Chevron, 467 U.S. at 
842-43. 


©SAIL relies on evidence from the petition indicating that the industry experienced a financial decline beginning in 
the fourth quarter of 1998. See SAIL Brief at 4 n.2, 5 n.6. Based on this data, SAIL suggests a “period of injury” from 
July 1, 1998 through June 30, 1999. Jd. at 3. Although SAIL argues that the Commission found that material injury 
occurred at a specific time, the Commission never made such a finding. Rather, the Commission “relied on declining 
financial indicators over the whole period of investigation |,|” Def’s Mem. Opp’r. to Mot. J. Agency R. at 11, and found 
“significant underselling from 1996 through the first half of 1999.” Report, Views of Commission, C.R. Doc. No. 197 at 
35 (Feb. 3, 2000) (“Comm. Report”). 

9SAIL’s interpretation of the statute uses the present continuous tense; i.e., as contemplating an action that is not 
completed or finished at the time. This interpretation would limit the ITC’s cumulation to on-going competition that 
will end in the future. As such, SAIL’s interpretation would exclude all imports that are not in competition during the 


period of alleged injury, even though these imports were present and competing with other like domestic and imported 
products throughout the entire period of investigation. 
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If, after employing the first prong of Chevron, the court concludes that 
the statute is ambiguous with respect to the specific issue, the court pro- 
ceeds to the second step. See id. In the second step of the Chevron analy- 
sis, the narrow legal question is whether the agency’s statutory 
interpretation is a permissible construction of the statute. See id. The 
court must defer to Commerce’s reasonable interpretation. See Koyo 
Seiko., Ltd. v. United States, 36 F.3d 1565, 1573 (Fed. Cir. 1994). 

Contrary to SAIL’s argument and despite the use of the present tense, 
the phrase “compete with” does not havea plain meaning. The only stat- 
utory mandate is to cumulate subject imports in cases where “imports 
compete with each other and with domestic like products” in the U.S. 
market. 19 U.S.C. § 1677(7)(G)(i). The statute does not specify a precise 
time period which the Commission must consider in making its cumula- 
tion decision. Moreover, the statute fails to define the phrase at issue. 

The legislative history of this provision, first added in 1984, also does 
not provide any indication of what Congress intended by the phrase, and 
provides limited explanation as to its purpose. See Pub.L. No. 98-573 
§ 612, 98 Stat. 2948, 3033; see also Ranchers-Cattlemen Action Legal 
Foundationv. United States,23CIT___—,_—=_—, 74 F Supp. 2d 1353, 1370 
(1999). Cumulation was created as a tool to “eliminate inconsistencies 
in Commission practice and to ensure that the injury test adequately ad- 
dressed simultaneous unfair imports from different countries.” Ranch- 
ers-Cattlemen, 23 CIT at ___, 74 F Supp. 2d at 1370 (emphasis 
added)(quoting House Comm. on Ways and Means, Trade Remedies Re- 
form Act of 1984, H.R. Rep. No.98—725, at 37 (1984)). Use of the word 
“simultaneous” is also unhelpful in ascertaining the intended meaning 
of the “compete with” phrase because it does not define the length of 
time over which simultaneous presence is required. 

As neither the language of the statute nor the legislative history is 
conclusive, we review the Commission’s interpretation of the statute for 
reasonableness. See Chaparral Steel Co. v. United States, 901 F.2d 1097, 
1104 (Fed. Cir. 1990)(“Because neither the statutory language nor the 
legislative history conclusively establishes the intended time frame for 
cumulation, we assess the agency’s interpretation of the provision to de- 
termine whether it is reasonable and in accordance with the legislative 
purpose.”); see also Corning Glass Works v. United States Int’l Trade 
Comm’n, 799 F.2d 1559, 1565 (Fed. Cir. 1986). We hold that the Commis- 
sion reasonably interpreted the “compete with” provision in choosing a 
three-year period of investigation for its review of SAIL’s presence in 
the U.S. market.!° 

This court has consistently held that the Commission has broad dis- 
cretion in choosing the time frame for its investigation and analysis. See 
British Steel Corp. v. United States, 8 CIT 86, 93, 593 F. Supp. 405, 411 
(1984); American Spring Wire Corp. v. United States, 8 CIT 20, 26, 590 F. 


10 We defer, in this case, to the Department’s interpretation of the statute because it is reasonable. Moreover, for the 
reasons set forth in the text of the opinion, we also find that the Department's interpretation is persuasive and, there- 
fore, “entitled to respect” under the less deferential standard set forth in Skidmore. See Skidmore v. Swift & Co., 323 
US. 134, 140 (1944); Christensen v. Harris County, 120 S. Ct. 1655, 1663 (2000). 
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Supp. 1273, 1279 (1984), aff'd sub. nom., Armco Inc. v. United States, 
760 F 2d 249 (Fed. Cir. 1985). Generally, the Commission’s practice, fol- 
lowed here, is to conduct an annual analysis of the volume and effects of 
imports over the period of investigation. See Wieland Werke, 13 CIT at 
567, 718 F Supp. at 55. 

The ITC explained that its use of the period of investigation was based 
on its interpretation of the term “compete.” The ITC determined that 
“compete” was to be used in the simple present tense. The simple pres- 
ent tense of “compete” refers to a state rather than an on-going action. 
In this view, the phrase “imports compete with” refers to the state of the 
subject imports, broadening the scope of the cumulation provision to in- 
clude imports that “compete” during the time of investigation. 

SAIL argues that the time period used by the ITC distorts the pres- 
ence of SAIL’s imports because SAIL voluntarily withdrew from the 
market, and its sales during the period of injury were minimal. SAIL 
rightfully argues that a one-time sale does not establish the presence of 
imports throughout an entire period. See SAIL Brief at 15-16.!! None- 
theless, it is precisely for this reason that it was reasonable for the ITC to 
conduct a more extensive review. The longer review period enabled the 
ITC to assess SAIL’s level of presence and adequately address unfair im- 
ports from SAIL. See Wieland Werke, 13 CIT at 567, 718 F Supp. at 55.12 

Subsequent Congressional inaction provides additional support for 
the conclusion that the Commission’s interpretation was reasonable. 
Congress amended section 1677 on numerous occasions since its incep- 
tion, continually electing to ignore questions raised with respect to es- 
tablishing a specific time frame.!* See e.g., Chaparral Steel Co., 901 F2d 
at 1105-06. This silence may be fairly characterized as communicating 
Congressional intent to grant the Commission the discretion to choose a 
specific time frame. See id. Although Congress’s inaction is only one fac- 
tor, it provides this court with an additional ground to defer to the ITC’s 
interpretation. See NLRB v. Bell Aerospace Co., 416 U.S. 267, 275 
(1974)(“[C]ongressional failure to revise or repeal the agency’s inter- 
pretation is persuasive evidence that the interpretation is the one in- 
tended by Congress.”). 

Consequently, the ITC’s interpretation of the “compete with” clause 
as granting the agency the discretion to choose the three-year period of 
investigation as the appropriate time frame for its investigation and as- 
sessment of the level of imports from India, is reasonable and thus in ac- 
cordance with law. 


11 SAIL admits to importing CTL steel plate in July 1998, but submits that its level of imports after that date 
dropped to such low levels that it cannot be said to be present during this period. See SAIL Brief at 13. 


121 American Spring Wire Corp., the court rejected the plaintiffs argument that the ITC should have focused on 
recent quarters in its review, instead of an annual time frame. See American Spring Wire Corp., 8 CIT at 26,590 F. Supp. 
at 1279. The court reasoned that the cumulation statute does not preclude the ITC from conducting an annual analysis 
where quarter by quarter fluctuations would distort the accuracy of a long term analysis. See id. (“But the ITC is not 
required by the statute to use any particular time frame for its analysis * * *.”). 

13 Congress amended section 1677 of the Tariff and Trade Act in 1986, 1988, 1990, 1993, 1994 and in 1996. None of 
these amendments addresses or limits the ITC’s discretion in choosing an appropriate time frame. 





82 CUSTOMS BULLETIN AND DECISIONS, VOL. 35, NO. 23, JUNE 6, 2001 


2. Evidentiary Analysis 


In the second part of its argument, SAIL objects to the Commission’s 
determination of the last factor of the “compete with” test; that is 
“whether the imports are simultaneously present in the market.” SAIL 
Brief at 8-12.!* SAIL submits that the ITC’s finding of “simultaneous 
presence” is based on erroneous factual premises. SAIL argues that it 
voluntarily withdrew from the market from July 1998 through June 
1999; i.e., the period of alleged injury. See id. at 5. SAIL also submits that 
most of its imports from July 1, 1998, to June 30, 1999, were pre-sold 
prior to the products’ entries into the United States, and thus should not 
be counted for purposes of the ITC’s analysis.!° See id. at 9 n.23. 

The Commission’s finding of simultaneous presence relies on an ag- 
gregate of indicators. In determining simultaneous presence, the Com- 
mission evaluated the extent to which subject imports from the named 
countries were present in the market during the three-year period of in- 
vestigation, January 1996 through June 1999. Subject imports from In- 
dia, according to the Commission’s findings, were present during the 
entire period of investigation, and in fact entered the United States in 
seventeen out of eighteen months between January 1998 and June 
1999. See Final Determination at 12. 

The Commission also specifically evaluated SAIL’s assertions con- 
cerning the timing and level of its imports during the claimed period of 
injury. The record shows almost 50,000 short tons of CTL steel plate re- 
ported by SAIL during the second half of 1998, more than a third of the 
amount imported by SAIL for the year. See Final Determination at 18 
n.95 (internal citations omitted). SAIL claims that most of these im- 
ports were pre-sold during the first half of 1998. The information con- 
tained on the record establishes that almost 30,000 short tons of CTL 
steel plate were sold in July 1998 and then shipped during the second 
half of that year. See SAIL Prehearing Brief, at 9. SAIL also admits that, 
in addition to the July sales, it sold almost 15,000 short tons of CTL steel 
plate in the second half of 1998.!® See id. This evidence supports the 
Commission’s finding that the majority of sales delivered during the sec- 
ond half of 1998 were contracted during the same period. The record 
shows that only a minor percentage of CTL steel imports for the year 
were sold in the first half of 1998 and shipped in the second half. See 
SAIL’s Prehearing Brief, Annex C, at 1 (Affidavit of Ilona Menzel). 


14 SAIL does not contest the Commission’s determinations as to the three other factors of the “compete with” test. 
Because no one factor is determinative, see Goss Graphic Sys., Inc.,22CIT at___, 33 F Supp. 2d at 1086, it is not clear 
that SAIL’s motion even states an adequate claim on its face. Regardless, the Commission’s findings on all four factors 
support the cumulation of imports from India. 

15 SAIL indicates that it imported fewer than 20,000 short tons of CTL steel plate during the second half of 1998 and 
the first half of 1999 that were not presold, accounting for less than three percent of all imports during the said period. 
See Prehearing Brief on Behalf of Steel Authority of India, Ltd., C.R. Doc. No. 36 at 15 n.31 (Dec. 8, 1999)(“SAIL Pre- 
hearing Brief”). According to SAIL, the amount of CTL steel plate imports from India were so few, that the Commission 
could not have found simultaneous presence with the other subject imports. 

16 Although SAIL claims that it withdrew from the market in the second half of 1998, SAIL’s own data for this period 
demonstrates that it sold and shipped a majority of its second half imports during the same period. See Comm. Report 
at 26 n.95. The only possible ground for finding that SAIL’s imports were not present in the second half of 1998 would 
be to include the July 1998 sales in the first half of the year. Such a claim is without merit as it would provide a distorted 
view of SAIL’s presence. 
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Therefore, most of the imports present during the period of time at issue 
were actually sold and imported into the United States throughout the 
second half of 1998. 

Several other indicators support a finding that imports of CTL steel 
plate from India were “simultaneously present” during the period of in- 
vestigation. While the ITC recognized that SAIL limited its imports dur- 
ing 1999, it noted that the total value of sales from India increased 
during the period in controversy. The value of subject imports from In- 
dia totaled $50.3 million dollars in 1998, an increase from $12.8 million 
in 1996 and $45.1 million in 1997. See Staff Report to Comm., Inv. Nos. 
701-TA-387 & 731-TA-816-821, USITC Pub. No. 3272, C.R. Doc. No. 
10 at Table [V-5a (Jan. 4, 2000)(“Staff Report”). The ITC also found 
that during the period of investigation CTL steel plate from India en- 
tered the U.S. market at an increased rate. Records show entries made 
in five months of 1996, seven months of 1997, eleven months of 1998 and 
the first six months of 1999. See Staff Report at IV-12. SAIL’s imports 
were, therefore, present in the marketplace at the same time as those 
from the other named countries in the investigation. Accordingly, the 
Commission’s determination that SAIL’s imports were present in the 
market during the claimed period of injury is supported by substantial 
evidence on the record. 


B. Negligibility Analysis 
1. Statutory Interpretation 


The Uruguay Round Agreements Act mandates the termination of 
the cumulation of all subject imports that are negligible. See SAA, at 
849; see also 19 U.S.C. § 1677(7)(G)(ii). imports are negligible if they ac- 
count for three percent or less of the volume of all such products in the 
U.S. market. See 19 U.S.C. § 1677(24)(A)(i). SAIL argues that the ITC 
erred as a matter of law in holding that its imports exceeded a negligible 
amount ofall imports. See SAIL Brief at 3-4. According to SAIL, the ITC 
erred by using data from the twelve months prior to the initiation of the 
investigation when conducting its negligibility analysis. SAIL argues 
that the ITC is instead required, for negligibility purposes, to analyze 
data during the period of material injury, which SAIL defines as July 1, 
1998, to June 30, 1999. Id. 

As previously discussed, whether the court will defer to the agency’s 
interpretation of the statute is a question of law requiring a thorough 
investigation of congressional intent. See Chevron at 842-43. “(T]he 
court, as well as the agency, must give effect to the unambiguously ex- 
pressed intent of Congress.” See id. at 843. 

SAIL’s arguments for its chosen period of time for the negligibility 
analysis are without merit. Section 1677(24)(A)(i) specifies that imports 
from a country shall be considered “negligible” if, with certain excep- 
tions not relevant here, “such imports account for less than 3 percent of 
the volume of all such merchandise imported into the United States in 
the most recent 12-month period for which data are available that pre- 
cedes” the filing of the petition or initiation of the investigation. 19 
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U.S.C. § 1677(24)(A)(i). Thus, the statute precisely specifies the applica- 
ble time period from which the agency is to collect data for negligibility 
purposes. !? 

Here, the petition was filed on February 16, 1999, and the ITC, consis- 
tent with its statutory mandate, considered the most recent twelve 
month period for which data was available preceding the filing of the 
petition, in this case calendar year 1998. See Final Determination at 13 
n.62. The time period used by the ITC is, therefore, in accordance with 
the law.}!8 


2. Evidentiary analysis 


In addition, SAIL submits that the Commission’s finding with respect 
to the negligibility of CTL steel plate imports from India is not sup- 
ported by substantial evidence. SAIL argues that after it voluntarily 
withdrew from the market, starting in the second half of 1998, its level 
of imports fell below the three percent threshold. 

The ITC used data from the twelve months preceding the filing of the 
petition. During this period, the ITC’s analysis, using two methods of 
computation, revealed that imports from India represented 6.4 percent 
and 6.1 percent, respectively, of the total imports.!9 See Def.-Int. Mem. 
Opp. Pl.’s Mot. J. Agency R. at 4 (citing Certain Cut-To-Length Steel 
Plate from Czech Republic, France, India, Indonesia, Italy, Japan, Ko- 
rea, and Macedonia, Invs. No. 701-TA-387-392 & 731-815-822, Pre- 
lim. Staff Report, PR. Doc. No. 174 at IV-8 (March 26, 1999))(filed by 
IPSCO Steel Inc.). As previously discussed, the ITC also found that 
more than 40,000 short tons of CTL steel plate from India were sold in 
the second half of 1998. Therefore, the Commission’s decision not to ex- 
clude India from its cumulation analysis was based on substantial evi- 
dence and is otherwise in accordance with the law. 


CONCLUSION 


For the foregoing reasons, the court finds that the Commission’s deci- 
sion to cumulate subject imports from India with those of the other 
named countries, in the ITC’s final determination in Certain-Cut-to- 
Length Steel Plate From the Czech Republic, France, India, Indonesia, 
Italy, Japan, Korea and Macedonia, Inv. Nos. 701-TA-387-391& 821, 
USITC Pub. No. 3273 at 13 (Jan. 2000)(final determ.), is sustained. 


17 This is further evidenced by the legislative history of the provision. See S. Rep. 103-412, at 57 (1994)(“The new 
provision requires the ITC to measure negligibility based on import data available for the most recent 12 month period 
preceding the filing of the petition or the self-initiation of an investigation.” )(emphasis added). 


18 Further, nothing in the WTO Antidumping Agreement requires otherwise. While the Agreement does require 
that there shall be “immediate termination” of investigations where the ITC determines that the volume of dumped 
imports is negligible, the Agreement does not specify a period for the negligibility analysis. See Agreement on Imple- 
mentation of Article VI of the General Agreement on Tariffs and Trade 1994, at Art.5.8. As such, there is no conflict 
between the U.S. statute and the WTO Antidumping Agreement. 

19 The two methods used by the Commission included micro-alloy as well as non-alloy CTL steel plate imports, and 
accounted for temporary importation under bond (“TIB”) and foreign trade zone (“FTZ”) entries. See Comm. Report 
at 18 n.62. One method, however, accounted for TIB and FTZ subject imports that were reexported to Canada after 
transformation, and the other did not. See id. 
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OPINION 


PoGuE, Judge: This action is before the court on Plaintiff's motion for 
judgment on the agency record pursuant to USCIT Rule 56.2. Plaintiff, 
Steel Authority of India, Ltd. (“SAIL”), contests the final determination 
of sales at less than fair value (“LTFV”) by the International Trade Ad- 
ministration of the U.S. Department of Commerce (the “Department”) 
in the investigation of certain cut-to-length (“CTL’) carbon-quality 
steel plate from India. See Certain Cut-to-Length Carbon-Quality Steel 
Plate Products from India, 64 Fed. Reg. 73,126 (Dep’t Commerce Dec. 
29, 1999), as amended, 65 Fed. Reg. 6,585 (Dep’t Commerce Feb. 10, 
2000) (final determ.)(“Final Determination”). Specifically, Plaintiff 
challenges the Department’s use of facts available in lieu of Plaintiff's 
reported U.S. sales data and the application of adverse inferences in the 
selection of available data used to make the Department’s determina- 
tion. The court has jurisdiction pursuant to 28 U.S.C. § 1581(c)(1994). 


BACKGROUND 
Bethlehem Steel Corporation, Gulf States Steel, Inc., IPSCO Steel 
Inc., Tuscaloosa Steel Corp., the United Steelworkers of America, and 
the U.S. Steel Group (collectively the “Petitioners”), initiated this inves- 
tigation with the Department on February 16, 1999.! Petitioners alleged 
that imports of CTL steel plate from the Czech Republic, France, India, 


1 Only Bethlehem Steel Corporation, the U.S. Steel Group, and IPSCO Steel Inc. filed briefs as Defendant-Interve- 
nors in this action. 
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Indonesia, Italy, Japan, the Republic of Korea, and the Former Yugoslav 
Republic of Macedonia were being or are likely to be sold at LTFV. On 
March 16, 1999, the Department initiated an investigation to determine 
whether certain CTL steel plate was being sold at LTFV. See Initiation of 
Antidumping Duty Investigations: Certain Cut-to-Length Carbon Qual- 
ity Steel Plate, 64 Fed. Reg. 12,959 (Dep’t Commerce March 16, 
1999)(initiation notice). 

Upon initiation of the investigation, the Department issued the first 
of its many questionnaires. Throughout the proceeding, SAIL experi- 
enced difficulties in compiling the requested data. See Pl.’s Mem. Supp. 
Mot. J. Agency R. at 11-14. From the onset of the investigation, however, 
SAIL advised the Department of these difficulties. See Case Brief on Be- 
half of Steel Authority of India, Ltd., PR. Doc. No. 114 at 5, Pl.’s App. at 
Ex. 2 (Nov. 15, 1999). 

As aresult of SAIL’s difficulties in responding to the information re- 
quests, the Department, on several occasions, used supplemental ques- 
tionnaires to further clarify SAIL’s responses. See Final Determination, 
64 Fed. Reg. at 73,127. Despite the problems in SAIL’s responses, the 
Department attempted to verify the information. After conducting a 
21-day verification, the Department observed that SAIL “failed to re- 
port a significant number of home market sales; was unable to verify the 
total quantity and value of home market sales; and failed to provide reli- 
able cost or constructed value data for the products.” Jd. The Depart- 
ment concluded that SAIL’s information was untimely, incomplete and 
incorrect. As aresult, “SAIL’s questionnaire responses could not be ver- 
ified.” Id. On December 29, 1999, the Department published its final de- 
termination, holding that the application of total adverse facts available 
was required to determine the appropriate dumping margin. Id. 


PARTIES’ ARGUMENTS 
A. Plaintiff's Arguments 


SAIL disputes the Department’s application of total adverse facts 
available. Although SAIL agrees that the use of facts available was ap- 
propriate for some of the information requested by the Department, pri- 
marily home market sales and cost data, SAIL argues that this method 
should not have been used for its U.S. sales information. See Pl.’s Mem. 
Supp. Mot. J. Agency R. at 16. Instead of total facts available, the De- 
partment, according to SAIL, should have used facts available only in 


part, i.e., with regard to all information other than the U.S. sales data. 
See id. at 23. 
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In making this argument, SAIL relies on a plain language interpreta- 
tion of 19 U.S.C. § 1677m(e).2 See id. at 18. SAIL argues that any “infor- 
mation” that satisfies 1677m(e) must be used by the Department in 
making its final determination. See id. at 16-18. In this case, SAIL be- 
lieves that the U.S. sales data satisfies the requirements of 1677m(e). 
See id. at 24-27. As such, it considers the U.S. sales data to be any “infor- 
mation” within the meaning of the statute. Therefore, SAIL claims, the 
Department is required by 1677m(e) to use the US. sales data in com- 
puting SAIL’s dumping margin. By using total facts available, SAIL ar- 
gues, the Department is ignoring the plain meaning of the statute. 

SAIL also argues that the Department erred in applying adverse in- 
ferences in violation of 19 U.S.C. § 1677e(b).? See id. at 30. Although 
SAIL was unable to fully comply with the Department’s questionnaires, 
SAIL claims that its inability was due to difficulties in gathering and 
compiling data. See id. These difficulties made it impossible for SAIL to 
timely and reliably respond to the Department. SAIL argues that, as 
demonstrated by the numerous documents and supplemental question- 
naires submitted to the Department, it acted to the best of its ability, 


even though the best of its ability still resulted in incomplete submis- 
sions. See id. at 33. 


B. Department’s Arguments 
The Department, on the other hand, argues that there is a “long 


standing practice” of using total facts available when there are “essen- 
tial components of the response” that are inaccurate and unreliable. Fi- 
nal Determination, 64 Fed. Reg. at 73,130. Partial facts available, in the 
Department’s view, is only used to fill minor gaps in the record. Jd. Re- 
gardless, the Department argues that the five criteria of 1677m(e) were 
not met, even for Plaintiff's U.S. sales. See Def.’s Mem. Opp’n to Mot. J. 
Agency R. at 15-16. “[T]he US. sales database,” according to the De- 
partment, “contained errors that * * * in isolation were susceptible to 
correction [but] when combined with the other pervasive flaws in 
SAIL’s data lead [the Department] to conclude that SAIL’s data on the 


21677m(e) provides: 
(e) Use of Certain Information 


In reaching a determination under * * * this title the administering authority and the Commission shall not 
decline to consider information that is submitted by an interested party and is necessary to the determination but 
does not meet all the applicable requirements established by the administering authority or the Commission, if— 

(1) the information is submitted by the deadline established for its submission, 

(2) the information can be verified, 

(3) the information is not so incomplete that it cannot serve as a reliable basis for reaching the applicable 
determination, 

(4) the interested party has demonstrated that it acted to the best of its ability in providing the information 


and meeting the requirements established by the administering authority or the Commission with respect to 
the information, and 


(5) the information can be used without undue difficulties. 
19 US.C. § 1677m(e)(1994). 


31677e(b) reads, in pertinent part, as follows: 
(b) Adverse Inferences 


If the administering authority of the Commission (as the case may be) finds that an interested party has failed to 
rate by not acting to the best of its ability to comply with a request for information from the administering 
authority or the Commission, the administering authority or the Commission (as the case may be), in reaching the 
applicable determination under this subtitle, may use an inference that is adverse to the interests of that party in 
selecting from among the facts otherwise available. 
19 U.S.C. § 1677e(b)(1994). 
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whole is unreliable.” Final Determination, 64 Fed. Reg. at 73,127. Due 
to the deficiencies in SAIL’s questionnaire responses, the Department 
argues that it had the option of disregarding all or part of the original 
and subsequent responses. See Def.’s Mem. Opp’n to Mot. J. Agency R. 
at 18. In this situation, the Department disregarded all the responses in 
order to calculate what it considered a more accurate dumping margin. 

The Department also argues that the application of adverse infer- 
ences was warranted. The incomplete and unreliable questionnaires 
submitted by SAIL demonstrate, according to the Department, that 
SAIL failed to act to the best of its ability. See id. at 25. Because SAIL did 
not fully comply, the Department argues that application of total ad- 
verse facts available was appropriate. 


STANDARD OF REVIEW 
In reviewing the final results of an administrative review, the court 
will uphold the Department’s determination unless it is “unsupported 
by substantial evidence or otherwise not in accordance with law[.]” 19 
US.C. § 1516a(b)(1)(B)(1994). 


DISCUSSION 
A. Total Facts Available 


The Department may resort to facts available when the requested in- 
formation is not “provided * * * by the deadlines for submission * * * or 
in the form and manner requested.” 19 U.S.C. 1677e(a)(2)(B). Before re- 
sorting to facts available, however, the Department is required to com- 
ply with 1677m(d)* and (e). In accordance with 1677m(e), the 
“Commission shall not decline to consider information that is submitted 
by an interested party and is necessary to the determination but does 
not meet all the applicable requirements|[,]” if the information satisfies 
five criteria. 19 U.S.C. § 1677m(e). The information must (1) be sub- 
mitted in a timely manner, (2) be verified, (3) be not so incomplete that it 
cannot serve as a reliable basis for reaching the applicable determina- 
tion, (4) be able to be used without undue difficulties, and (5) the inter- 
ested party must demonstrate that it acted to the best of its ability in 
providing the information. See id. 

SAIL argues that 1677m(e)’s “use of certain information” provision 
refers to particular categories of information, specifically to SAIL’s sub- 
mitted data on US. sales, as separate and distinct submissions of infor- 
mation. The Department, on the other hand, argues that the term 
“information” refers to all submitted responses by the interested party, 
not just a category within the responses. 


1. The Department’s Interpretation of 1677m(e) is Reasonable 

The statute at issue, 1677m(e), does not define “information.” Rath- 
er, it refers to “information that is submitted by an interested party and 
is necessary to the determination * * *.” 19 U.S.C. § 1677m(e). This lan- 


41677m(d) requires the Department to “promptly inform the person submitting the response of the nature of the 
deficiency and shall, to the extent practicable, provide that person with an opportunity to remedy or explain the defi- 
ciency in light of the time limits established for the completion of the investigation. * * *” 19 U.S.C. § 1677m(d). 
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guage, on its face, does not indicate whether the term “information sub- 
mitted” refers to a specific category of information, as argued by SAIL, 
or all the information submitted by the interested party, as argued by 
the Department.* Moreover, neither the legislative history of the statute 
nor the Statement of Administrative Action (“SAA”) accompanying the 
Uruguay Round Agreements Act® further clarifies Congress’s intent re- 
garding “information submitted.” As a result, there is no clear statutory 
directive as to when the Department must use partial facts available. 
See Heveafil Sdn. Bhd. v. United States, 25 CIT __, ___, slip-op. 
01-22 at 9 (Feb. 27, 2001). The statute is, therefore, ambiguous on this 
issue. 

As the statute is unclear, the question for the court is whether the 
agency’s interpretation of the statute is “reasonable in light of the lan- 
guage, policies and legislative history of the statute.” Corning Glass 
Works v. United States Int’l Trade Comm’n, 799 F.2d 1559, 1565 (Fed. 
Cir. 1986)(emphasis omitted)(discussing general statutory interpreta- 
tion). Here, the Department based its reading of the statute on several 
factors. First, in order to make a reliable antidumping determination, 
the Department needs the respondent’s dataon U.S. sales, home market 
sales, cost of production, and constructed value. See Def.’s Mem. Opp’n 
to Mot. J. Agency R. at 20. These four factors are “necessary to the deter- 
mination.” 19. U.S.C. § 1677m(e). The Department interpreted “infor- 
mation” to refer to all four factors because the absence of either cost of 
production, home market sales, or U.S. sales data makes it impossible 
for the Department to make price-to-price comparisons. Final Deter- 
mination, 64 Fed. Reg. at 73,130. Such an interpretation is, therefore, 
reasonable and consistent with the statute, because one of the goals of 
the antidumping statute is to enable the Department to calculate an ac- 
curate dumping margin. See D&L Supply Co. v. United States, 113 F3d 
1220, 1223 (Fed. Cir. 1997)(“The statutory directive that Commerce use 
lof facts available] is intended to serve ‘the basic purpose of the [anti- 
dumping] statute—determining current margins as accurately as pos- 
sible.’”)(quoting Rhone Poulenc, Inc. v. United States, 899 F2d 1185, 
1191 (Fed. Cir. 1990)). Interpreting the “use of certain information” 
provision to refer to all the information submitted by an interested 
party is a reasonable construction of the statute.’ 

Moreover, if the Department were forced to use the partial informa- 
tion submitted by respondents, interested parties would be able to ma- 


° Defendant-Intervenors Bethlehem Steel Corporation and U.S. Steel Group argue in their brief that the statute is 
unambiguous on its face that “information” refers to all of an interested party’s responses. See Def.-Int. Mem. Opp. 
Pl.’s Mot. J. Agency R., at 30 (“It is clear from the statute’s own terms that it does not require the acceptance of frag- 
mented information * * *.”)(filed by Bethlehem Steel Corp. and U.S. Steel Group). According to these Defendant-Inter- 
venors, “by definition, such [fragmented] information would be too incomplete to form the basis of a reliable deter- 
mination.” Id. 

6 The SAA is “an authoritative expression by the United States concerning the interpretation and application of the 
Uruguay Round Agreements and this Act in any judicial proceeding in which a question arises concerning such inter- 
pretation or application.” 19 U.S.C. § 3512(d). 


‘ The court defers, in this case, to the Department’s interpretation of the statute because it is reasonable. The court 


also finds that the Department’s interpretation is ersuasive and, therefore, “entitled to respect” under the less defer- 


ential standard set forth in Skidmore. See Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944); Christensen v. Harris 
County, 120 S. Ct. 1655, 1663 (2000). 
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nipulate the process by submitting only beneficial information. 
Respondents, not the Department, would have the ultimate control to 
determine what information would be used for the margin calculation. 
This is in direct contradiction to the policy behind the use of facts avail- 
able. See Rhone Poulenc, Inc. v. United States, 13 CIT 215, 225, 710 F. 
Supp. 341, 347 (1989), aff'd, Rhone Poulenc, 889 F.2d 1185 (holding that 
the BIA rule, the forerunner to facts available, is designed to “prevent a 
respondent from controlling the results of an administrative review by 
providing partial information”). As a result, the Department’s inter- 
pretation of the statute is consistent with the purpose of the anti-dump- 
ing provisions, demonstrating the reasonableness of its interpretation. 

The Department’s refusal to accept SAIL’s US. sales data is also con- 
sistent with its long standing practice of limiting the use of partial facts 
available. More specifically, the Department only uses partial facts 
available to “fill gaps” in the record. See American Silicon Tech. v. 
United States,24CIT _—,__, 110 F Supp. 2d 992, 999 (2000). This 
practice is also consistent with the SAA. See SAA, H.R. Rep. No. 
103-826, at 870 (1994)(referring to the use of “facts available to fill gaps 
in the record * * *”). 

As discussed above, the situation presented in this case is similar to 
Heveafil. In that case, the Department rejected all of Heveafil’s submis- 
sions after the company failed verification of “product specific direct 
material costs.” The court held that “[a|lthough there are circum- 
stances in which Commerce must utilize ‘partial facts available,’ there is 
no clear statutory guidance regulating such utilization.” Heveafil, 25 
CIT at , slip op. 01-22, at 9. Asa result, the court upheld the Depart- 
ment’s decision to “reject a respondent’s submitted information in toto 
when flawed and unverifiable * * * data renders all price-to-price com- 
parisons impossible.” Jd. (internal citations omitted). Similarly, here, 
the Department’s legal interpretation is reasonable. See id. 

2. The Department’s Application of 1677m(e) is Supported by 

Substantial Evidence 
The Department rejected SAIL’s submissions due to pervasive and 
persistent deficiencies “which cut across all aspects of SAIL’s data.” 
Def.’s Mem. Opp’n to Mot. J. Agency R. at 20. This decision is supported 
by substantial evidence in the record. See Heveafil,25 CIT at _, slip 
op. 01-22, at 9 (affirming the Department’s use of total facts available 
when the Department’s determination to reject all of the respondent’s 
responses is supported by substantial evidence). On several occasions 
SAIL was unable to submit information by the applicable deadlines. See 
Def.’s Mem. Opp’n to Mot. J. Agency R. at 2-17; Pl.’s Mem. Supp. Mot. J. 
Agency R. at 11-14. Also, as demonstrated by the Verification Report, 
the Department was unable to verify essential components of SATL’s 
questionnaire responses. See Memo and Verification Report, C.R. Doc. 
No. 42, Pl.’s App. at Ex. 5 (Nov. 4, 1999); Determination of Verification 
Failure, C.R. Doc. No. 51, Def.’s App. at Ex. 31 (Dec. 12, 1999). And, as 
discussed earlier, the information considered as a whole would result in 
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an inaccurate dumping margin.’ SAIL itself recognized that its home 
market and cost data were not useable. See Pl.’s Mem. Supp. Mot. J. 
Agency R. at 6. Considering SAIL’s submissions in their entirety, the in- 
formation was (1) untimely submitted, (2) unverified, (3) incomplete, 
and (4) could not be used without undue difficulties.? 


B. Adverse Inferences 


Once the Department determines that the use of facts available is re- 
quired, the Department must decide whether adverse inferences should 
be applied in selecting among available data. See Gourmet Equipment 
Corp. v. United States,24CIT__,__, slip op. 2000-78 at 13 (July 6, 
2000). In order to use adverse facts available, the Department must 
make a separate finding, supported by substantial evidence, that the 
“interested party * * * failed to cooperate by not acting to the best of its 
ability to comply with a request for information. * * *” 19 U.S.C. 
§ 1677e(b). This finding must be “reached by ‘reasoned decisionmak- 
ing,’ including * * * a reasoned explanation supported by a stated con- 
nection between the facts found and the choice made.” Electricity 
Consumers Resource Council v. Federal Energy Regulatory Com., 747 
F2d 1511, 1513 (D.C. Cir. 1984)(citing Burlington Truck Lines, Inc. v. 
United States, 371 U.S. 156, 168 (1962)). Otherwise, the Department’s 
decision-making process will be “arbitrary and capricious.” !° 

In making its determination that an interested party did not act “to 
the best of its ability,” the Department cannot merely recite the relevant 
standard or repeat its facts available finding. See Borden, Inc. v. United 
States,22CIT___—,_~—_—, 4 Supp. 2d 1221, 1246 (1998). Rather, in or- 
der to satisfy its statutory obligations, the Department must be explicit 
in its reason for applying adverse inferences. If respondent claims an in- 
ability to comply, in order to apply adverse inferences the Department 
must also conclude that the exporter had the ability to comply with the 
request for information and did not do so. See Krupp Thyssen Nirosta 
GmbH v. United States,24CIT__—,__, slip op. 2000-89 at 14 (July 
31, 2000); Kompass Food Trading Int’l v. United States,24 CIT ___, 
___, slip-op. 2000-90 at 8 (July 31, 2000); Gourmet Equipment, 24 CIT 
at _, slip op. 2000-78 at 15.11 Here, the Department concluded that 


8 The Department also argues that SAIL’s U.S. sales data independently failed to satisfy the requirements of 
1677m(e). Because of our decision on the definition of “information submitted,” it is unnecessary to decide this issue. 

91677m(e) also requires that the interested party demonstrate that it has acted to the best of its ability. See 19 U.S.C. 
§ 1677m(e). Whether SAIL acted to the best of its ability is addressed in sub-section 2 below, discussing adverse infer- 
ences. Regardless, as SAIL’s data do not satisfy four of the five elements of 1677m(e), the Department’s decision to use 
facts available is supported by substantial evidence. 


10 The court considers not only the Department’s interpretation of the statute but its decision-making process as 
well. The Department’s decision-making process is regulated by the “arbitrary and capricious” standard. 5 U.S.C. 
§ 705(2)(A); see also Motor Vehicle Mfrs. Ass’n v. Farm Mutual Auto. Ins. Co., 463 U.S. 29, 41-43 (1983)(describing the 
role of rationality in reviewing an agency’s decision-making process). 

This review differs from Chevron review in that it focuses on whether the Department “articulate{d] with reasonable 
clarity its reasons for decision{,]” rather than on the reasonableness of the Department’s interpretation. See Gary Law- 
son, Outcome, Procedure and Process: Agency Duties of Explanation for Legal Conclusions, 48 Rutgers L. Rev. 313,319 
(1996)(quoting Greater Boston Television Corp. v. FCC, 444 F.2d 841, 851 (D.C. Cir. 1970)). 

11 Respondents who do not submit complete and accurate information, but who have the ability to comply with the 
Department’s request for information, may still be found to act to the best of their ability if the information was not 
supplied because of simple inadvertence. In these situations the Department must show a willfulness on the part of the 
respondent or behavior below the standard of a reasonable respondent in order to apply adverse inferences. See Nippon 
Steel Corp. v. United States, 118 F. Supp. 2d 1366, 1378-79 (2000). 
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SAIL “did not cooperate to the best of its ability during the course of this 
investigation and consequently * * * used an adverse inference in select- 
ing a margin as facts available.” Final Determination, 64 Fed. Reg. at 
73,127-28. The Department reached this conclusion because of “re- 
peated problems in the timeliness and completeness of [SAIL’s] submis- 
sions.” Id. The Department also based its finding that SAIL failed to 
cooperate on the verification results, which “revealed that SAIL’s data 
was significantly inaccurate, incomplete or otherwise unreliable.” Id. 

The unreliability of data, however, standing alone, may not prove that 
an interested party failed to act to the best of its ability. In cases, such as 
that presented here, where the respondent claims the inability to com- 
ply with the agency’s request for information, the “to the best of its abili- 
ty standard” requires, at a minimum, “that a respondent could comply, 
or would have had the capability of complying if it knowingly did not 
place itself in a condition where it could not comply.” Nippon Steel Corp. 
uv. United States, 24 CIT _, __, 118 F. Supp. 2d 1366, 1378-79 
(2000). Here, as in Borden, the Department made no finding that SAIL 
refused to cooperate or could have provided the information requested 
but didn’t, thereby justifying the use of adverse inferences. See Borden, 
22CITat__—«, 4 F Supp. 2dat 1246 (holding that the Department’s rea- 
soning that, “De Cecco’s failure to provide complete and accurate infor- 
mation in a timely manner and its failure to clarify inconsistencies in its 
submissions to the record demonstrate that De Cecco has failed to coop- 
erate to the best of its ability in this investigation|,]” was not an addi- 
tional finding that De Cecco had failed to act to the best of its ability, but 
rather was a restatement of the facts available finding); see also U.S. 
Steel Group v. United States, slip-op. 00-156 (Nov. 21, 2000); Motor Ve- 
hicle Mfrs., 463 U.S. at 42-43. Such a finding is necessary or the Depart- 
ment’s decision-making process will be rejected as “arbitrary and 
capricious” and, therefore, not in accordance with law. 

Throughout the investigation, SAIL alerted the Department to the 
difficulties it experienced in gathering and submitting the requested in- 
formation. SAIL advised the Department that much of the company’s 
data was in the form of “hand-written records,” and that these records 
were widely dispersed in locations all across India. See P].’s Mem. Supp. 
Mot. J. Agency R. at 32. This court has recognized that there are many 
reasons for a respondent’s failure to accurately respond other than a 
purposeful lack of cooperation. For example, “[a] respondent can fail to 
respond because it was not able to obtain the requested information, did 
not properly understand the question asked, or simply overlooked a par- 
ticular request.” Mannesmannrohren-Werke AG v. United States, 23 
CIT _,__, 77 F Supp. 2d 1302, 1316 (1999). In concluding that 
SAIL failed to cooperate to the best of its ability, the Department must 
have a basis for discounting SAIL’s claims. Here, it is not apparent that 
the Department had a basis for discounting SAIL’s reasons for its fail- 
ure to fully and timely respond to the questionnaires. 
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In its Final Determination, the Department failed to identify its rea- 
sons for concluding that SAIL refused to cooperate to the best of its abili- 
ty. See, e.g., Motor Vehicle Mfrs., 463 U.S. at 43 (“The agency must 
examine the relevant data and articulate a satisfactory explanation for 
its action including a ‘rational connection between the facts found and 
the choice made.’” (quoting Burlington Truck Lines, 371 US. at 168)). 
Rather, it appears that the Department concluded that SAIL willingly 
did not comply merely because SAIL did not fully respond to the ques- 
tionnaires. This issue, therefore, is remanded so that the Department 
may make specific findings as to whether SAIL had the ability to re- 
spond and failed to do so or otherwise reconsider its decision to apply an 
adverse inference in choosing the available data to calculate the dump- 
ing margin. 


CONCLUSION 


For the foregoing reasons, the court sustains the agency’s determina- 
tion in part and remands in part. 























Index 


Customs Bulletin and Decisions 
Vol. 35, No. 23, June 6, 2001 


U.S. Customs Service 


General Notices 


Treasury Advisory Committee on commercial operations of 
the U.S. Customs Service 


CUSTOMS RULINGS LETTERS AND TREATMENT 
Tariff classification: 


Modification/revocation: 

Liquid crystal display watches 
Proposed modification/revocation: 

Carrying bags composed of cotton fibers and composed of 

man-made fibers 

Mathematical teaching aids 
Proposed revocation/revocation: 

Two styles of athletic men’s wear 
Revocation: 

Children’s bathrobes 

Max multipurpose tool 


“Needles” for use with pneumatic scalers 
Women’s fleece vest 


U.S. Court of International Trade 


Slip Opinions 
Slip Op. No. Page 
Hanover Insurance Co. v. United States 


01-57 51 
Steel Authority of India, Ltd. v. United States 01-59, 01-60 76, 85 
USEC, Inc. v. United States 01-58 63 


Federal Recycling Program 
Printed on Recycled Paper 
U.S. G.P.O. 2001-472-776—-40006 











